HB- 4087, As Passed House, Feb 27, 2003

SUBSTI TUTE FOR
HOUSE BI LL NO. 4087

A Dbill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
(MCL 324.101 to 324.90106) by adding part 317.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

PART 317 AQUI FER PROTECTI ON AND CONFLI CT RESOLUTI ON

Sec. 31701. As used in this part:

(a) "Agricultural well" means a high capacity well that is
used for an agricultural purpose.

(b) "Conplaint"” nmeans a conplaint submtted under section
31702 al leging a potential groundwater conflict.

(c) "Construction” neans the process of building a building,
hi ghway, utility, or another structure, including all of the
fol | ow ng:

(1) Assenbling materials.

(ii) Di sassenbling and renobving a structure.
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Sub. HB 4087 (H 4) as anended Februgry 26, 2003

(iii) Preparing the construction site.

(iv) Work related to any of the itens described in
subpar agraphs (i) to (iii).

(d) "Dewatering well" means a well or punp that is used for a
limted time period as part of a construction project to renove
Water froma surface or subsurface area and ceases to be used
upon conpl etion of the construction project or shortly after
conpl etion of the construction project.

(e) "Director” neans the director of the departnent of
environnental quality or his or her designee.

(f) "G oundwater” nmeans the water in the zone of saturation

that fills all of the pore spaces of the subsurface geol ogic

mat eri al .
(g) "G oundwater conflict" nmeans a groundwater conflict
decl ared by order of the director under section 31703.

(h) "High capacity well" neans [1 or nore water wells associ ated
Wi th]an industrial or processing

facility, an irrigation facility, or a public water supply system
that, in the aggregate fromall sources and by all nethods, [have]
the capability of w thdrawi ng 100,000 or nore gall ons of

groundwater in 1 day. [H gh capacity well|l does not include a water well
associated with a public water supply systemthat is owned or operated by
a local unit of governnent if the recharge area of the water well is
protected by a wel |l head protection program approved by the depart nment
under the state's well head protection program ]

(i) "Industrial or processing facility" neans that termas it
is defined in section 32701.

(j) "lIrrigation facility" means all wells, punps, intakes,
gates, tanks, pipes, or other equi prent under conmon ownership or
control and |l ocated either on the sane site or on separate sites,
which are used to withdraw, convey, or distribute water for the

purposes of irrigating farm and, golf courses, parks,
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3
recreational areas, or other grounds.

(k) "Local health departnment” neans that termas it is
defined in section 1105 of the public health code, 1978 PA 368,
MCL 333. 1105.

() "Oaner" means either of the foll ow ng:

(1) The owner of an interest in property.

(ii)) A person in possession of property.

(m "Potable water"” means water that at the point of use is
acceptabl e for human consunpti on.

(n) "Public water supply system neans a water systemthat
provi des water for human consunption or other purposes to persons
ot her than the supplier of water.

(o) "Small quantity well" means 1 or nore water wells of a
person at the same location that, in the aggregate from all
sources and by all nmethods, have the capability of w thdraw ng
| ess than 100, 000 gal | ons of groundwater in 1 day.

(p) "Water well" neans an opening in the surface of the
earth, however constructed, that is used for the purpose of
wi t hdrawi ng groundwater. Water well does not include a
dewatering well, a well used solely for the purpose of fire
suppression, or a drain as defined in section 3 of the drain code
of 1956, 1956 PA 40, MCL 280. 3.

Sec. 31702. (1) The owner of a small quantity well may
submt a conplaint alleging a potential groundwater conflict if
the small quantity well has failed to furnish the well's norma
supply of water or the well has failed to furnish potable water

and the owner has credi ble reason to believe the well's probl ens
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Sub. HB 4087 as anended February 26? 2003

have been caused by a high capacity well. A conplaint under this
subsection shall be submitted by calling the toll-free tel ephone
nunber provided in subsection [(4)] or by submitting a conplaint in
witing to the director or to the director of the departnment of

agriculture [if the conplaint involves an agricultural well.]

However, the director or the director of the departnent of
agriculture may refuse to accept an unreasonabl e conpl aint.

(2) The director [or the director of the departnment of agriculture,
as appropriate,] shall conduct an on-site investigation

within 2 working days after receipt of a conplaint. [An investigation by
the director of the departnment of agriculture shall be conducted under
the Mchigan right to farmact, 1981 PA 93, MCL 286.471 to 286.474.] The
director [or the director of the department of agriculture, as

appropri ate, ]

shal | give affected persons an opportunity to contribute to the

i nvestigation of a conplaint. In conducting the investigation,

the director [or the director of the department of agriculture, as
appropriate,] shall consider whether the owner of the high

capacity well is using industry recognized water conservation

managenent practices.

[

]

[(3)] After conducting an on-site investigation, the director
H00028' 03 (H4) JCB
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Sub. HB 4087 (H 4) as anended Februgry 26, 2003

or the director of the departnment of agriculture, as appropriate,
shall make a diligent effort to resolve the conplaint. 1In
attenpting to resolve a conplaint, the director or the director
of the departnent of agriculture, as appropriate, nmay propose a
remedy that he or she believes would equitably resolve the
conplaint. |If, within a reasonable amount of tine follow ng an
on-site investigation, the director of the departnent of
agriculture is unable to resolve a conplaint, director of the
departnent of agriculture shall refer the conplaint, and provide
all relevant information, to the director.

[(4)] The director shall provide for the use of a toll-free
t el ephone nunber to receive conplaints. The director shal
maintain a log of conplaints received fromcalls to this nunber

[(5)] The director and the director of the departnent of
agriculture shall do both of the foll ow ng:

(a) Publicize the toll-free tel ephone nunber for receipt of
conplaints as provided for in subsection [(4)].

(b) Enter into a nenorandum of understandi ng that describes
the process that will be followed by each director when a
conpl aint involves an agricultural well.

[(6)] A conplainant who submts nore than 3 unverified
conplaints under this section within 1 year may be ordered by the
director to pay for the full costs of investigation of any fourth
or subsequent unverified conplaint. As used in this subsection,
"unverified conplaint” means a conplaint in response to which the
director determnes that there is not reasonable evidence to

decl are a groundwater conflict.
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Sub. HB 4087 (H4) as anmended February 26, 2003
Sec. 31703. (1) The director shall, by order, declare a
groundwater conflict if an investigation of a conplaint discloses

all of the follow ng, based upon reasonable [scientifically-based]
evi dence, and wi thin

a reasonabl e anount of time the director is unable to resolve the
conpl ai nt:

(a) That the small quantity well has failed to furnish the
well's normal supply of water or failed to furnish potable
wat er .

(b) That the small quantity well and the well's equi prent
were functioning properly at the tinme of the failure. To nmake
t he determ nation under this subdivision, the director shal
obtain an assessnment froma well drilling contractor registered
under part 127 of the public health code, 1978 PA 368, MCL
333.12701 to 333.12771

(c) That the failure of the small quantity well was caused by
the I owering of the groundwater |evel in the area.

(d) That the lowering of the groundwater |evel exceeds norma
seasonal water |evel fluctuations and substantially inpairs
continued use of the groundwater resource in the area.

(e) That the lowering of the groundwater |evel was caused by
at least 1 high capacity well.

(f) That the owner of the small quantity well did not
unreasonably reject a remedy proposed by the director or the
director of the departnment of agriculture under section
[31702(3)].

(2) In addition to the authority under subsection (1) to

decl are a groundwater conflict, if the director has clear and
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7
convincing scientifically based evidence that indicates that
continued groundwater withdrawals froma high capacity well wll
exceed the recharge capability of the groundwater resource of the
area, the director, by order, may declare a groundwat er
conflict.

(3) The director may amend or termi nate an order declaring a
groundwat er conflict at any tine.

Sec. 31704. (1) An order declaring a groundwater conflict
is effective when a copy of the order is served upon the owner of
a high capacity well that is reasonably believed to have caused
the failure of the conplainant's small quantity well.

(2) If a groundwater conflict requires action before service
can be conpl eted under subsection (1), oral notification in
person by the director is sufficient until service can be
conpleted. Oal notification is effective for not nore than 96
hours.

(3) As soon as possible after an order declaring a
groundwat er conflict has been issued, the director shall provide
copies of the order to the local units of government in which the
hi gh capacity well and the small quantity well are |located and to

the local health departnments with jurisdiction over those wells.

Sec. 31705. (1) Upon declaration of a groundwater conflict,
the director shall, by order, require the imedi ate tenporary
provi sion at the point of use of an adequate supply of potable

wat er .
(2) Except as provided in subsections (3), (4), and (5), if

the director issues an order declaring a groundwater conflict,
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8
the director may, by order, restrict the quantity of groundwater
that may be extracted froma high capacity well under either of
the foll ow ng conditions:

(a) If the high capacity well is reasonably believed to have
caused the failure of the conplainant's small quantity well and
an i medi ate tenporary provision of an adequate supply of potable
wat er has not been provided to the conpl ai nant by the owner of
t he high capacity well.

(b) If there is clear and convincing scientifically based
evi dence that continued groundwater w thdrawals fromthe high
capacity well will exceed the recharge capability of the
groundwat er resource of the area.

(3) Inissuing an order under subsection (2), the director
shal | consider the inpact the order will have on the viability of
a busi ness associated with the high capacity well or other use of
t he high capacity well.

(4) If an operator of a high capacity well w thdraws water by
a nmeans ot her than punping, the director may, by order,
tenporarily restrict the quantity of groundwater that nmay be
extracted only if the conditions of subsection (2)(a) or (b) have
not been net.

(5) The director shall not issue an order that dimnishes the
normal supply of drinking water or the capability for fire
suppression of a public water supply system owned or operated by
a local unit of governnent.

Sec. 31706. (1) If a groundwater conflict has been

decl ared, the owner of a high capacity well shall, subject to an
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9
order of the director, provide tinmely and reasonabl e conpensati on
as provided in section 31707 if there is a failure or substantia
i mpai rment of a small quantity well and the foll owi ng conditions
exi st:

(a) The failure or substantial inpairnent was caused by the
groundwater withdrawals of the high capacity well.

(b) The small quantity well was constructed prior to
February 14, 1967 or, if the small quantity well was constructed
on or after February 14, 1967, the well was constructed in
conpliance with part 127 of the public health code, 1978 PA 368,
MCL 333.12701 to 333.12771

(2) In addition to the tinely and reasonabl e conpensati on
requi red under subsection (1), if a groundwater conflict has been
decl ared, the owner of a high capacity well shall reinburse the
di rector an anount equal to the actual and reasonable costs
incurred by the director in investigating and resol ving the
groundwat er conflict, not to exceed $75,000.00. Mbdney received
by the director under this subsection shall be forwarded to the
state treasurer for deposit into the water use protection fund
created in section 32714.

Sec. 31707. (1) Timely and reasonabl e conpensati on under

section 31706 consists of and is limted to either or both of the

fol |l ow ng:
(a) The reinbursenent of expenses reasonably incurred by the
conpl ai nant begi nning 30 days prior to the date on which a

conplaint is made under section 31702 in doing the follow ng:

(1) Paying for the cost of obtaining an i medi ate tenporary
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provi sion at the prior point of use of an adequate supply of
pot abl e water.

(ii)) Obtaining 1 of the foll ow ng:

(A) The restoration of the affected small quantity well to
the well's normal supply of water.

(B) The permanent provision at the point of use of an
alternative potable supply of equal quantity.

(b) If an adequate renedy is not achievabl e under subdi vi sion
(a), the restriction or scheduling of the groundwater w thdrawals
of the high capacity well so that the affected snmall quantity
wel | continues to produce either of the follow ng:

(1) The well's normal supply of water.

(ii)) The normal supply of potable water if the well normally
furni shes potabl e water.

(2) The refusal of an owner of an affected snmall quantity
well to accept tinmely and reasonabl e conpensation described in
subsection (1) is sufficient grounds for the director to
term nate an order inposed on a responsible high capacity well.

Sec. 31708. The owner of a high capacity well subject to an
order under this part may appeal that order directly to circuit
court pursuant to the revised judicature act of 1961, 1961 PA
236, MCL 600.101 to 600.9948.

Sec. 31709. The director may promul gate rules to inplenent

this part.

[ Sec. 31710. This part does not apply to a potential groundwater
conflict involving a high capacity well owned or operated by a local unit
of governnent if the local unit of governnment agrees to maeke the
aggrieved property owner whol e by connecting the owner's property to the
| ocal unit of governnent's public water supply systemor by drilling the
owner a new well, with the costs paid by the [ocal unit of governnent.]

25
26
27

[Sec. 31711.] (1) A person who violates an order issued under
this part is responsible for a civil fine of not nore than

$1, 000.00 for each day of violation, but not exceeding a total of
H00028' 03 (H4) JCB
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$50, 000. 00.

(2) A default in the paynent of a civil fine or costs ordered
under this section or an installnment of the fine or costs may be
renedi ed by any means aut horized under the revised judicature act
of 1961, 1961 PA 236, MCL 600.101 to 600.9948.

(3) Al civil fines recovered under this section shall be
forwarded to the state treasurer for deposit into the
general fund.

(4) The director may bring an action in a court of conpetent
jurisdiction to enforce an order under this part, including
injunctive or other equitable relief.

Enacting section 1. This anendatory act does not take
ef fect unless House Bill No. 4097 of the 92nd Legislature is

enacted into | aw
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