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HB-4360, As Passed House, July 17, 2003

SUBSTI TUTE FOR
HOUSE BI LL NO. 4360

A Dbill to amend 1978 PA 33, entitled
"An act to prohibit the dissem nation, exhibiting, or displaying
of certain sexually explicit matter to mnors; to prohibit
certain msrepresentations facilitating the di ssem nation of
sexual l'y explicit matter to mnors; to provide penalties; to
provide for declaratory judgments and injunctive relief in
certain instances; to I npose certain duties upon prosecuting
attorneys and the circuit court; to preenpt local units of
government from proscribing certain conduct; and to repeal
certain acts and parts of acts,”
by amendi ng sections 1, 3, 5, 6, and 7 (MCL 722.671, 722.673,
722.675, 722.676, and 722.677), sections 3, 5 6, and 7 as
anmended by 1999 PA 33.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 1. As used in this act:

(a) "Display" nmeans to put or set out to view or to nake
vi si bl e.

(b) "Dissemnate" nmeans to sell, lend, give, exhibit, show,

or allowto examne or to offer or agree to do the sane.
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(c) =2— "Exhibit" means to do 1 or nore of the foll ow ng:

(i) Present a perfornance.

(i) Sell, give, or offer to agree to sell or give a ticket
to a performance.

(iii) Admt a minor to prenises where a performance i s being
presented or is about to be presented.
show or to offer or agree to do the sane.

(d) e)— "M nor" nmeans a person —under— | ess than 18 years
of age.

(e) "Restricted area" nmeans any of the follow ng:

(i) An area where sexually explicit matter is displayed only
in a manner that prevents public view of the |ower 2/3 of the
matter's cover or exterior.

(ii)) A building, or a distinct and encl osed area or room
within a building, if access by mnors is prohibited, notice of
the prohibition is prom nently displayed, and access is nonitored
to prevent mnors fromentering.

(iii) An area with at least 75%of its perinmeter surrounded
by walls or solid, nontransparent dividers that are sufficiently
high to prevent a minor in a nonrestricted area from seeing
sexual ly explicit matter within the perineter if the point of

access provides prom nent notice that access to mnors is

pr ohi bi t ed.

Sec. 3. As used in this act:

(a) "Sexually explicit matter" neans sexually explicit
visual material, sexually explicit verbal material, or sexually
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explicit perfornmance.
(b) "Sexually explicit performance" neans a notion picture,
exhi bition, show, representation, or other presentation that, in

whol e or in part, depicts nudity, sexual excitement, erotic

fondling, sexual intercourse, or sadomasochistic abuse.

(c) "Sexually explicit verbal material" neans a book,
panmphl et, magazi ne, printed matter reproduced in any manner, or
sound recording that contains an explicit and detail ed verba
description or narrative account of sexual excitenment, erotic

fondl i ng, sexual intercourse, or sadomasochistic abuse.

(d) "Sexually explicit visual material” neans a picture,

phot ograph, drawi ng, scul pture, notion picture film or simlar
vi sual representation that depicts nudity, sexual excitenent,
erotic fondling, sexual intercourse, or sadomasochistic abuse, or
a book, magazi ne, or panphlet that contains such a visua
representation. An undevel oped phot ograph, nold, or simlar

visual material may be sexually explicit material notw thstandi ng
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t hat processing or other acts nay be required to nake its
sexual ly explicit content apparent. —Sexualy—expH-eit—visual
Sec. 5. (1) A person is guilty of dissem nating sexually
explicit matter to a mnor if that person does either of the
fol | ow ng:
(a) Knowi ngly dissenminates to a mnor sexually explicit
visual or verbal material that is harnful to m nors.

(b) Knowi ngly exhibits to a mnor a sexually explicit
performance that is harnful to m nors.

(2) A person know ngly dissem nates sexually explicit matter
to a mnor if the person knows both the nature of the matter and
the status of the mnor to whomthe nmatter is di ssem nated.

(3) —Except—as—providedinsubseetion{(6)—a— A person knows
the nature of matter if the person either is aware of its
character and content or recklessly disregards circunstances
suggesting its character and content.

(4) —Except—as—providedinsubsection{6)—a— A person knows
the status of a mnor if the person either is aware that the
person to whomthe dissemnation is made i s under 18 years of age
or recklessly disregards a substantial risk that the person to
whom t he dissenmination is made i s under 18 years of age.

(5) Dissem nating sexually explicit matter to a mnor is a
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fel ony punishable by inprisonnent for not nore than 2 years or a
fine of not nore than $10, 000.00, or both. 1In inposing the fine,
the court shall consider the scope of the defendant's commerci al

activity in dissemnating sexually explicit nmatter to mnors.

Sec. 6. Section 5 does not apply to the di ssem nation of

sexual ly explicit matter to a mnor by any of the follow ng:
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(a) A parent or guardian who di ssem nates sexually explicit
matter to his or her child or ward.

(b) A teacher or administrator at a public or private
el enentary or secondary school that conplies with the revised
school code, 1976 PA 451, MCL 380.1 to 380.1852, and who
di ssem nates sexually explicit matter to a student as part of a
school programpermtted by | aw.

(c) A licensed physician or |icensed psychol ogi st who

di ssem nates sexually explicit matter in the treatnent of a

patient.
(d) Alibrarian enployed by a library of a public or private
el enentary or secondary school that conplies with the revised

school code, 1976 PA 451, MCL 380.1 to 380.1852, or enployed by a
public library, who dissem nates sexually explicit matter in the
course of that person's enpl oynent.

(e) Any public or private college or university or any ot her
person who di ssem nates sexually explicit matter for a legitimte
medi cal, scientific, governnental, or judicial purpose.

(f) A person who dissem nates sexually explicit matter that
is a public docunment, publication, record, or other naterial
i ssued by a state, local, or federal official, departnent, board,
commi ssi on, agency, or other governnental entity, or an accurate
republication of such a public docunent, publication, record, or
ot her materi al .

(g) A person who dissem nates sexually explicit nmatter to a
m nor by means of a conputer network or the internet.

Sec. 7. (1) A person is guilty of displaying sexually
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explicit matter to a mnor if that person possesses manageri al
responsibility for a business enterprise selling —visual—+atter
sexual ly explicit visual material that visually depicts sexual
i ntercourse or sadomasochi stic abuse and is harnful to m nors,
and that person —knewinghby— does either of the follow ng:

(a) Knowingly permts a mnor who is not acconpani ed by a
parent or guardian to exam ne that matter.

(b) Displays that matter knowing its nature, unless the
person does so in a restricted area.

(2) A person knowingly permts a mnor to exam ne visua
matter that depicts sexual intercourse or sadomasochi stic abuse
and is harnful to mnors if the person knows both the nature of
the matter and the status of the mnor permtted to exam ne the
matter.

(3) A person knows the nature of the matter if the person
either is aware of its character and content or reckl essly

di sregards circunmstances suggesting its character and content.

(4) A person knows the status of a mnor if the person either

is aware that the person who is permtted to exam ne the matter
is under 18 years of age or recklessly disregards a substantia
risk that the person who is permtted to examne the matter is
under 18 years of age.

(5) —Brsplayingsexvally—expHeirt—mattertoa mhor—i+s— A
person who viol ates subsection (1) is guilty of a m sdeneanor
puni shabl e by inprisonment for not nore than 90 days or a fine of

not nore than $5, 000.00, or both.

(6) This section does not apply if a person displays sexually
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explicit matter to a mnor by neans of the internet or a conputer
net wor k. —unless—1or bothof the followingappby—
; . I I .
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