HB- 5130, As Passed House, COctober 29, 2003

SUBSTI TUTE FOR
HOUSE BI LL NO. 5130

A Dbill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng sections 81101, 81134, 81135, 81136, 81137, 81140,
81141, and 81144 (MCL 324.81101, 324.81134, 324.81135, 324.81136,
324. 81137, 324.81140, 324.81141, and 324.81144), section 81101 as
anended by 2003 PA 111, section 81134 as anended by 2001 PA 12,
section 81135 as anended by 1999 PA 22, sections 81136 and 81141
as anmended by 1996 PA 175, and sections 81137, 81140, and 81144
as added by 1995 PA 58, and by addi ng section 81140Db.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 81101. As used in this part:

(a) "Alcoholic liquor" neans that termas defined in section
1d of the M chigan vehicle code, 1949 PA 300, MCL 257. 1d.

(b) 2— "ATV' neans a 3- or 4-wheel ed vehicl e designed for

of f-road use that has |l ow pressure tires, has a seat designed to
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be straddl ed by the rider, and is powered by a 50cc to 500cc
gasol i ne engine or an engi ne of conparable size using other
fuel s.

(c) —b)— "Code" neans the M chigan vehicle code, 1949 PA
300, MCL 257.1 to 257.923.

(d) —€)— "Dealer" neans a person engaged in the sale, |ease,
or rental of an ORV as a regul ar business or, for purposes of
selling licenses under section 81116, any other person authorized
by the departnent to sell licenses or permts, or both, under
this act.

(e) —e&)— "Designated", unless the context inplies otherw se,
means posted open for ORV use with appropriate signs by the
depart ment.

(f) —e)— "Forest road" neans a hard surfaced road, gravel or
dirt road, or other route capable of travel by a 2-wheel drive,
4-wheel conventional vehicle designed for highway use, except an
interstate, state, or county highway.

(g0 H)— "Forest trail" nmeans a designated path or way
capabl e of travel only by a vehicle |l ess than 50 inches in
wi dt h.

(h) —¢— "Hi ghway" neans the entire w dth between the
boundary |ines of a way publicly naintai ned when any part of the
way is open to the use of the public for purposes of vehicul ar
travel .

(i) h— "Highly restricted personal information" means an
i ndi vi dual ' s photograph or imge, social security nunber,

digitized signature, and nedi cal and disability information.
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(j) — "Late nodel ORV' neans an ORV manufactured in the
current nodel year or the 5 nodel years i mediately preceding the
current nodel year.

(k) —— "Manufacturer"™ neans a person, partnershinp,
corporation, or association engaged in the production and
manuf acture of ORVs as a regul ar business.

(1) -&)— "Operate” neans to ride in or on, and be in actua
physi cal control of, the operation of an ORV

(m —H— "Operator"” means a person who operates or is in
actual physical control of the operation of an ORV.

(n) M— "ORV'" or "vehicle" nmeans a notor driven off-road
recreation vehicle capable of cross-country travel w thout
benefit of a road or trail, on or imrediately over |and, snow,
i ce, marsh, swanpl and, or other natural terrain. ORV or vehicle
includes, but is not limted to, a nultitrack or mnultiwheel drive
vehicl e, an ATV, a notorcycle or related 2-wheel, 3-wheel, or
4-wheel vehicl e, an anphi bi ous machine, a ground effect air
cushion vehicle, or other neans of transportation deriving notive
power froma source other than nuscle or wind. ORV or vehicle
does not include a registered snowmbile, a farmvehicle being
used for farmng, a vehicle used for mlitary, fire, energency,
or | aw enforcenent purposes, a vehicle owned and operated by a
utility conpany or an oil or gas conpany when perform ng
mai ntenance on its facilities or on property over which it has an
easenment, a construction or |ogging vehicle used in perfornance
of its conmon function, or a registered aircraft.

(o) — "Omer" means any of the follow ng:
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(1) A vendee or |essee of an ORV which is the subject of an
agreement for the conditional sale or |ease of the ORV, with the
ri ght of purchase upon performance of the conditions stated in
the agreenment, and with an inmediate right of possession vested
in the conditional vendee or |essee.

(ii)) A person renting an ORV, or having the exclusive use of
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an ORV, for nore than 30 days.

(iii) A person who holds | egal ownership of

(p) €©)— "Person with disabilities" means a person who has 1

or nore of the follow ng physical characteristi

(1) Blindness.

(ii) Inability to anbul ate nore than 200 feet w thout having

to stop and rest during any time of the year.

(iii) Loss of use of 1 or both legs or feet.

an ORV.

CS:

(iv) Inability to anbul ate wi thout the prol onged use of a

wheel chair, wal ker, crutches, braces, or other device required to

aid nobility.

(v) A lung disease fromwhich the person's expiratory vol une

for 1 second, when neasured by spironetry, is less than 1 liter,

or fromwhich the person's arterial oxygen tension is |ess than

60 mm hg of roomair at rest.

(vi) A cardiovascul ar di sease fromwhich the person measures

between 3 and 4 on the New York heart classific
fromwhich a marked |imtation of physical acti

fatigue, pal pitation, dyspnea, or anginal pain.

(vii) G her diagnosed di sease or disorder including, but not

limted to, severe arthritis or a neurol ogica
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i mpai rment that creates a severe nobility limtation.

(q) —p)— "Personal information" nmeans information that
identifies an individual, including an individual's driver
i dentification nunber, nane, address not including zip code, and
t el ephone nunber, but does not include informati on on ORV
operation or equipnent-related violations or civil infractions,
operator or vehicle registration status, accidents, or other
behavi oral l y-rel ated i nformation.

(r) —e— "Public agency" neans the departnent or a |ocal or
federal unit of governnent.

(s) — "Roadway" neans that portion of a highway i nproved,
designated, or ordinarily used for vehicular travel. |If a
hi ghway i ncludes 2 or nore separate roadways, the term roadway
refers to a roadway separately, but not to all roadways
col l ectively.

(t) s)>— "Route" nmeans a forest road or other road that is
desi gnated for purposes of this part by the departnent.

(u) +)— "Safety education fund" neans the safety education
fund created under section 81118.

(v) &)— "Safety chief instructor” means a person who has
been certified by a nationally recogni zed ATV and ORV
organi zation to certify instructors and to do on-sight
eval uations of instructors.

(wy —— "Trail inprovenent fund" nmeans the ORV trai
i mprovenent fund created pursuant to section 81117.

(x) —w)— "Visual supervision" nmeans the direct observation

of the operator with the unaided or norrmally corrected eye, where
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t he observer is able to cone to the imedi ate aid of the
oper at or .

Sec. 81134. (1) A person who is under the influence of
—ntoexiecating— al coholic liquor or a controlled substance, as
defined by section 7104 of the public health code, 1978 PA 368,
MCL 333. 7104, or a conbination of —ntexiecating— alcoholic Iiquor
and a controlled substance shall not operate an ORV

(2) A person who has an al cohol content of —6-16— 0.08 grans
or nore per 100 mlliliters of blood, per 210 liters of breath,
or per 67 milliliters of urine shall not operate an ORV

(3) A person who has in his or her body any amount of a
control |l ed substance listed in schedule 1 under section 7212 of
the public health code, 1978 PA 368, MCL 333.7212, or a rule
promul gated under that section, or of a controlled substance
described in section 7214(a)(iv) of the public health code, 1978
PA 368, MCL 333. 7214, shall not operate an ORV.

(4) —3)— The owner or person in charge or in control of an
ORV shall not authorize or knowingly permt the ORV to be
operated by a person —whe— if any of the follow ng apply:

(a) The person is under the influence of —ntexicating
al coholic liquor or a controlled substance or a conbi nati on of

—ntexiecating— alcoholic liquor and a controll ed substance.

(b) The person has an al cohol content of 0.08 grans or nore
per 100 mlliliters of blood, per 210 liters of breath, or per 67
mlliliters of urine.

(c) The person's ability to operate an ORV is visibly
i npai red due to the consunption of alcoholic Iiquor, a controlled
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substance, or a conbination of alcoholic liquor and a controlled
subst ance.

(5) —4)— Except as otherwise provided in this section, a
person who is convicted of a violation of subsection (1), (2),
—or— (3), or (4) is guilty of a m sdeneanor, punishable by
i nprisonment for not nore than 93 days, or a fine of not |ess
t han $100. 00 or nore than $500. 00, or both, together with costs
of the prosecution. As part of the sentence for a violation of
subsection (1), —e+— (2), or (3), the court shall order the
person convicted not to operate an ORV for a period of not |ess
than 6 nonths or nore than 2 years.

(6) 5)— On a second conviction under subsection (1), —er
(2), or (3) or a local ordinance substantially corresponding to
subsection (1), —e+— (2), or (3) within a period of 7 years, a
person is guilty of a m sdeneanor, punishable by inprisonnment for
not nore than 1 year, or a fine of not nore than $1, 000. 00, or
both. As part of the sentence, the court shall order the person
convicted not to operate an ORV for a period of not less than 1
year or nore than 2 years.

(7) 46— On a third or subsequent conviction within a period
of 10 years under subsection (1), —e+— (2), or (3) or a loca
ordi nance substantially corresponding to subsection (1), —e+r
(2), or (3), a personis guilty of a felony and shall be
sentenced to inprisonment for not |less than 1 year or nore than
5 years, or a fine of not |ess than $500.00 or nore than $5, 000,
or both. As part of the sentence, the court shall order the

person convicted not to operate an ORV for a period of not |ess
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than 1 year or nore than 2 years.

(8) —A— A person who operates an ORV in violation of
subsection (1), —e+— (2), or (3) or section 81135 and by the
operation of that ORV causes the death of another person is
guilty of a felony punishable by inprisonment for not nore than
15 years or a fine of not less than $2,500.00 or nore than
$10, 000. 00, or bot h.

(9) —8)— A person who operates an ORV within this state in
viol ation of subsection (1), —e+— (2), or (3) or section 81135
and by the operation of that ORV causes a serious inpairnent of a
body function of another person is guilty of a fel ony punishable
by inprisonnent for not nore than 5 years or a fine of not |ess
t han $1, 000. 00 or nore than $5,000.00, or both. As used in this
subsection, "serious inpairnment of a body function" —neludes—
but—+s—not—tmtedto—1 or rpre—of the following— neans that
termas defined in section 58c of the Mchigan vehicle code, 1949

PA 300, MCL 257. 58c.
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(10) 99— As part of the sentence for a violation of
subsection (1), —e+— (2), or (3), or a local ordinance
substantially corresponding to subsection (1), —e+— (2), or (3),
the court may order the person to performservice to the
comunity, as designated by the court, w thout conpensation, for
a period not to exceed 12 days. The person shall reinburse the
state or appropriate local unit of government for the cost of
i nsurance incurred by the state or I ocal unit of government as a
result of the person's activities under this subsection.

(11) —(36)— Before inposing sentence for a violation of
subsection (1), —e+— (2), or (3) or a local ordinance
substantially corresponding to subsection (1), —e+— (2), or (3),
the court shall order the person to undergo screening and
assessment by a person or agency designhated by the office of
substance abuse services, to determ ne whether the person is
likely to benefit fromrehabilitative services, including al coho
or drug education and al cohol or drug treatnent prograns. As
part of the sentence, the court may order the person to
participate in and successfully conplete 1 or nore appropriate
rehabilitative prograns. The person shall pay for the costs of
t he screening, assessnent, and rehabilitative services.

(12) (33— Before accepting a plea of guilty under this
section, the court shall advise the accused of the statutory
consequences possible as the result of a plea of guilty in
respect to suspension of the person's right to operate an ORV and
the penalty inposed for violation of this section.

(13) 22— Each nuni ci pal judge and each clerk of a court of
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record shall keep a full record of every case in which a person
is charged with a violation of this section. The nunicipal judge
or clerk of the court of record shall prepare and i medi ately
forward to the secretary of state an abstract of the court of
record for each case charging a violation of this section.

Sec. 81135. (1) A person shall not operate an ORV if, due
to the consunpti on of —ntexieating— alcoholic liquor, a
control | ed substance, as defined by section 7104 of the public
heal th code, 1978 PA 368, MCL 333.7104, or a conbi nation of
—ntexiecating— al coholic liquor and a controlled substance, the
person has visibly inpaired his or her ability to operate the
ORV. If a person is charged with violating section 81134, a
finding of guilty is perm ssible under this section.

(2) Except as otherwi se provided in this section, a person
convicted of a violation of this section is guilty of a
m sdeneanor, punishable by inprisonnment for not nore than 93
days, or a fine of not nore than $300.00, or both, together with
costs of the prosecution. As part of the sentence, the court
shal |l order the person convicted not to operate an ORV for a
period of not |less than 90 days or nore than 1 year

(3) A person who violates this section or a |ocal ordinance
substantially corresponding to this section, and has 1 or nore
prior convictions under this section or section 81134 or a | ocal
ordi nance substantially corresponding to this section or section
81134, is qguilty of a m sdeneanor, punishable by inprisonnent for
not nore than 1 year, or a fine of not nore than $1, 000. 00, or

both. |[If the person convicted has only 1 prior conviction
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described in this subsection, as part of the sentence, the court
shall order the person not to operate an ORV for a period of not
| ess than 6 nonths or nore than 18 nonths. |[|f the person has 2
or nore prior convictions described in this subsection, the court
shall order the person not to operate an ORV for a period of not
| ess than 1 year or nore than 2 years.

(4) As part of the sentence for a violation of this section
or a local ordinance substantially corresponding to this section,
the court may order the person to performservice to the
comunity, as designated by the court, wthout conpensation, for
a period not to exceed 12 days. The person shall reinburse the
state or appropriate local unit of governnment for the cost of
i nsurance incurred by the state or I ocal unit of government as a
result of the person's activities under this subsection.

(5) Before inposing sentence for a violation of this section
or a local ordinance substantially corresponding to this section,
the court shall order the person to undergo screening and
assessnment by a person or agency designated by the office of
subst ance abuse services, to determ ne whether the person is
likely to benefit fromrehabilitative services, including al coho
or drug education and al cohol or drug treatnment prograns. As
part of the sentence, the court may order the person to
participate in and successfully conplete 1 or nore appropriate
rehabilitative prograns. The person shall pay for the costs of
t he screening, assessnent, and rehabilitative services.

(6) Before accepting a plea of guilty under this section, the

court shall advise the accused of the statutory consequences
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possible as a result of a plea of guilty in respect to suspension
of the person's right to operate an ORV and the penalty inposed
for violation of this section.

(7) Each municipal judge and each clerk of a court of record
shall keep a full record of every case in which a person is
charged with a violation of this section. The nunicipal judge or
clerk of the court of record shall prepare and i nmediately
forward to the secretary of state an abstract of the court of
record for each case charging a violation of this section.

Sec. 81136. (1) In a crimnal prosecution for violating
section 81134 or 81135 or a |l ocal ordinance substantially
corresponding to section 81134 or 81135, or in a crimna
prosecution for negligent hom cide or mansl aughter resulting from
the operation of an ORV while the operator is alleged to have
been inpaired by or under the influence of —ntexicating
al coholic liquor or a controlled substance or a conbination of
—ntexiecating— alcoholic liquor and a controll ed substance, or to

have had a bl ood al cohol content of —6-16— 0.08 granms or nore per

100 miIliliters of blood, per 210 liters of breath, or per 67
milliliters of urine, the anount of al cohol or type or anount of
a controlled substance in the operator's blood at the tine

al  eged as shown by chem cal analysis of the operator's bl ood,
urine, or breath shall be adm ssible into evidence.

(2) If a chemcal test of an operator's bl ood, urine, or
breath is given, the results of the test shall be nade avail abl e
to the person charged with an of fense enunerated in subsection

(1) or the person's attorney upon witten request to the
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13
prosecution, with a copy of the request filed with the court.
The prosecution shall furnish the report at |east 2 days before
the day of the trial and the results shall be offered as evi dence
by the prosecution in a crimnal proceeding. Failure to fully

conply with the request shall bar the adm ssion of the results

into evidence by the prosecution.
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(3) (4— A sanple or specinen of urine or breath shall be
taken and collected in a reasonable manner. Only a licensed
physician, or a licensed nurse or nedical technician under the
direction of a licensed physician and qualified to w thdraw bl ood
acting in a nedical environnment, at the request of a peace
of ficer, may withdraw bl ood for the purpose of determ ning the
al coholic content of the blood under this part. Liability for a
crime or civil danmages predicated on the act of w thdraw ng bl ood
and rel ated procedures shall not attach to a qualified person who
wi t hdraws bl ood or assists in the withdrawal in accordance with

this part unless the withdrawal is performed in a negligent

manner .
(4) —{5)— A person arrested for a crine enunerated in
subsection (1) who takes a chem cal test adm nistered at the

request of a peace officer, as provided in this part, shall be
gi ven a reasonabl e opportunity to have a person of his or her own
choosing adm nister 1 of the chem cal tests described in this
section wthin a reasonable tine after his or her detention, and
the results of the test shall be adm ssible and shall be
considered with ot her conpetent evidence in determning the
defendant's innocence or guilt of a crime enunerated in
subsection (1). If the person arrested is admnistered a
chemical test by a person of his or her own choosing, the person
arrested shall be responsible for obtaining a chem cal analysis
of the test sanple. The person shall be inforned that he or she
has the right to demand that a person of his or her choosing

adm nister 1 of the chemcal tests described in this section,

H03996' 03 (H- 1) TVD
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that the results of the test shall be adm ssible and shall be
considered with other conpetent evidence in determning the
i nnocence or guilt of the defendant, and that the person arrested
shal |l be responsible for obtaining a chem cal analysis of the
test sanpl e.

(5) —6)— A person arrested shall be advised that if the
person refuses the request of a peace officer to take a test
described in this section, a test shall not be given w thout a
court order. The person arrested shall also be advised that the
person's refusal of the request of a peace officer to take a test
described in this section shall result in the suspension of the
person's right to operate an ORV.

(6) A— This section shall not be construed as limting the
i ntroduction of any other conpetent evidence bearing upon the
guestion of whether or not the defendant was inpaired by or under
the influence of —ntexiecating— alcoholic Iiquor or a controlled
substance, or a conbi nati on of —nAtexieating— al coholic |iquor
and a controlled substance, or whether the person had a bl ood
al cohol content of —©6-20— 0.08 grans or nore per 100 milliliters
of blood, per 210 liters of breath, or per 67 mlliliters of
urine.

(7) 8)— If ajury instruction regarding a defendant's
refusal to submit to a chem cal test under this section is
requested by the prosecution or the defendant, the jury
i nstruction shall be given as follows:

"Evidence was admitted in this case which, if believed by the

jury, could prove that the defendant had exercised his or her

H03996' 03 (H- 1) TVD
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right to refuse a chemcal test. You are instructed that such a
refusal is within the statutory rights of the defendant and is
not evidence of the defendant's guilt. You are not to consider
such a refusal in determning the guilt or innocence of the
def endant . ".

(8) 99— If after an accident the operator of an ORV
involved in the accident is transported to a nedical facility and
a sanple of the operator's blood is withdrawmm at that tine for
t he purpose of nedical treatnent, the results of a chem ca
anal ysis of that sanple shall be adm ssible in a crimna
prosecution for a crinme described in subsection (1) to show the
anount of al cohol or presence of a controlled substance, or both,
in the person's blood at the tine alleged, regardl ess of whether
t he person had been offered or had refused a chem cal test. The
medi cal facility or person performng the chem cal analysis shal
di sclose the results of the analysis to a prosecuting attorney
who requests the results for use in a crimnal prosecution as
provided in this subsection. A nedical facility or person
di sclosing information in conpliance with this subsection shal
not be civilly or crimnally liable for nmaking the disclosure.

(9) (36— If after an accident the operator of an ORV
involved in the accident is deceased, a sanple of the decedent's
bl ood shall be withdrawn in a manner directed by the nedica
exam ner for the purpose of determ ning blood al cohol content or
presence of a controlled substance, or both. The nedica
exam ner shall give the results of the chem cal analysis to the

| aw enf orcenent agency investigating the accident, and that
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agency shall forward the results to the departnent of state
pol i ce.

Sec. 81137. (1) Except as provided in subsection (2), a
person who operates an ORV is considered to have given consent to
chemi cal tests of his or her blood, breath, or urine for the
pur pose of determ ning the anmount of al cohol or presence of a
control |l ed substance or both in his or her blood, and may be
requested by a peace officer to submt to chemical tests of his
or her blood, breath, or urine for the purpose of determning the
anount of al cohol or presence of a controlled substance or both
in his or her blood if:

(a) The person is arrested for a violation of section
81134(1), —e+— (2), (3), (6), (7), (8, or (9) or 81135 or a
| ocal ordinance substantially corresponding to section 81134(1),
—or— (2), or (3) or 81135.

(b) The person is arrested for negligent hom cide or
mansl aughter resulting fromthe operation of an ORV, and the
peace officer has reasonable grounds to believe that the person
was operating the ORV while inpaired by or under the influence of
—ntexiecating— alcoholic liquor, a controlled substance, or a
conbi nati on of —hAtexieating— alcoholic liquor and a controlled

subst ance.
(2) A person who is afflicted with henmophilia, diabetes, or
condition requiring the use of an anticoagul ant under the

direction of a physician shall not be considered to have given
consent to the withdrawal of bl ood.

Sec. 81140. (1) If a person who refuses to submt to a
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chenmical test pursuant to section 81138 does not request an
adm ni strative hearing within 14 days after the date of notice
pursuant to section 81139, the secretary of state shall suspend
the person's right to operate an CRV for a period of —6-—+mpAths— 1
year, or for a second or subsequent refusal within a period of 7
years, for —1-—year— 2 years.

(2) If an admnistrative hearing is requested, the secretary
of state shall appoint a hearing officer to conduct the hearing.
Not | ess than 10 days' notice of the hearing shall be provided by
mail to the person submitting the request, to the peace officer
who filed the report under section 81138, and, if a prosecuting
attorney requests receipt of the notice, to the prosecuting
attorney of the county where the arrest was nade. The hearing
of ficer may adm ni ster oaths and i ssue subpoenas for the
attendance of necessary w tnesses, and nmay grant a reasonable
request for an adjournnent. The hearing shall cover only the
foll owi ng issues:

(a) Wiether the peace officer had reasonable grounds to
believe that the person commtted a crime described in section
81137(1).

(b) Wiether the person was placed under arrest for a crine
described in section 81137(1).

(c) Wiether the person reasonably refused to submt to a
chem cal test upon request of the officer.

(d) Wiether the person was advised of his or her rights under
section 81136.

(3) An adm nistrative hearing conducted under this section is
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not a contested case for the purposes of chapter 4 of the
adm ni strative procedures act of 1969, —-AetNo—306—o6f the Publiec
Acts—of—1960— berngsections 24271 to 24 287 of the Mechigan
Conpiedtaws— 1969 PA 306, MCL 24.271 to 24.287. The hearing
shall be conducted in an inpartial manner. A final decision or
order of a hearing officer shall be nade in witing or stated in
the record, and shall include findings of fact based exclusively
on the evidence presented and matters officially noticed, and
shal | specify any sanction to be inposed agai nst the person
i nvol ved. A copy of the final decision or order shall be

delivered or nailed immediately to the person and the peace

of ficer.
(4) After the admnistrative hearing, if the person is found
to have unreasonably refused to submt to a chem cal test, the

secretary of state shall suspend the person's right to operate an
ORV for a period of —6—+menths— 1 year, or for a second or
subsequent refusal within a period of 7 years, for —1-year— 2
years. Wthin 60 days after the final decision or order is

i ssued by the hearing officer, the person may file a petition in
the circuit court of the county in which the arrest was made to
review the suspension. |If after the hearing the person who
requested the hearing prevails, the peace officer who filed the
report under section 81138 nay, with the consent of the
prosecuting attorney, file a petition in the circuit court of the
county in which the arrest was nmade to review the determ nation
of the hearing officer as provided in section 81140b. The scope

of the court's review shall be limted to the issues provided in
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section 106 of —Aet—No—306—-of the PublicActsof 1969, being

section—24-306—of the MechiganhConpitedtLaws— the adm nistrative
procedure act of 1969, 1969 PA 306, MCL 24. 306.

(5) The circuit court shall enter an order setting the cause
for hearing for a date certain that is not nore than 60 days
after the date of the order. The order, a copy of the petition,
whi ch shall include the person's full name, current address,
birth date, and driver's |license nunber, and all supporting
affidavits shall be served on the secretary of state's office in
Lansing not |less than 50 days before the date set for the
hearing. The departnent shall cause a record to be made of the
proceedi ngs held pursuant to subsection (2). The record shall be
prepared and transcribed in accordance with section 86 of —Aet
No—3066—ofthe Publiec-Acts—of 1969, beinhgseetion24-286—o6f the
M-chi-gan—Conpited—Laws— the adm ni strative procedure act of 1969,
1969 PA 306, MCL 24.286. Upon notification of the filing of a
petition for judicial review, the departnent shall transmt to
the court in which the petition was filed, not |less than 10 days
before the matter is set for review, the original or a certified
copy of the official record of the proceedings.

Sec. 81140b. (1) A person who is aggrieved by a final
determination of the secretary of state under this part nmay
petition for a review of the determination in the circuit court
in the county where the person was arrested. The petition shal
be filed within 63 days after the determ nation is nmade except
that, for good cause shown, the court may allow the petition to

be filed within 182 days after the determ nation is nade. As
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provided in section 81140, a peace officer who is aggrieved by a
determ nation of a hearing officer in favor of a person who
requested a hearing under section 81140 may, with the consent of
the prosecuting attorney, petition for review of the
determination in the circuit court in the county where the arrest
was nmade. The petition shall be filed within 63 days after the
determination is nade except that, for good cause shown, the
court may allow the petition to be filed within 182 days after
the determ nation is nade.

(2) The circuit court shall enter an order setting the cause
for hearing for a day certain that is not nore than 63 days after
the date of the order. The order, a copy of the petition, which
shall include the person's full name, current address, and birth
date, and all supporting affidavits shall be served on the
secretary of state's office in Lansing not |ess than 20 days
before the date set for the hearing. If the person is seeking a
review of the record prepared pursuant to section 81140, the
service upon the secretary of state shall be made not | ess than
50 days before the date set for the hearing.

(3) Except as provided in subsections (4) and (6), the court
may take testinony and examne all the facts and circunstances
incident to the order that the person not operate an ORV in this
state. The court may affirm nodify, or set aside the order
The order of the court shall be duly entered, and the petitioner
shall file a certified copy of the order with the secretary of
state's office in Lansing within 7 days after entry of the

order.
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(4) In reviewing a determnation under section 81140, the
court shall confine its consideration to a review of the record
prepared pursuant to section 81140 to determ ne whet her the
hearing officer properly determ ned the issues enunerated in
section 81140.

(5) This section does not apply to an order issued by the
secretary of state pursuant to a court order issued as part of
the sentence for a conviction under section 81134, or a | oca

ordi nance substantially corresponding to section 81134(1) or

(3).

(6) Inreviewing a determnation resulting in issuance of an

order under section 81134(6), (7), (8), or (9), the court shal
confine its consideration to a review of the record prepared
pursuant to section 81140. The court shall set aside the
determi nation of the secretary of state only if substanti al
rights of the petitioner have been prejudi ced because the
determ nation is any of the follow ng:

(a) In violation of the constitution of the United States,
the state constitution of 1963, or a statute.

(b) I'n excess of the statutory authority or jurisdiction of
the secretary of state.

(c) Made upon unlawful procedure resulting in nmateri al
prejudice to the petitioner.

(d) Not supported by conpetent, material, and substantia

evi dence on the whol e record.

(e) Arbitrary, capricious, or clearly an abuse or unwarranted

exerci se of discretion
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(f) Affected by other substantial and material error of |aw

Sec. 81141. (1) A peace officer who has reasonabl e cause to
believe that a person was operating an ORV and that the person by
t he consunption of —ntexiecating— al coholic |iquor may have
affected his or her ability to operate the ORV, may require the
person to submt to a prelimnary chem cal breath anal ysis.

(2) A peace officer may arrest a person based in whole or in
part upon the results of a prelimnary chem cal breath anal ysis.

(3) The results of a prelimnary chem cal breath analysis
shall be admissible in a crimnal prosecution for a crine
enunerated in section 81136(1) or in an adm nistrative hearing
hel d under section 81140, solely to assist the court or hearing
officer in determning a challenge to the validity of an arrest.
Thi s subsection does not limt the introduction of other

conpetent evidence offered to establish the validity of an

arrest.
(4) A person who subnmits to a prelimnary chem cal breath
anal ysis shall remain subject to the requirenents of sections

81136, 81137, 81138, 81139, and 81140 for the purposes of
chemi cal tests described in those sections.

(5) A person who refuses to submt to a prelimnary chem ca
breath anal ysis upon a | awful request by a peace officer is
responsible for a state civil infraction and may be ordered to
pay a civil fine of not nore than $100. 00.

Sec. 81144. |If a peace officer has reasonable cause to
believe that a person was, at the tinme of an accident, the

operator of an ORV involved in the accident and was operating the
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ORV whi | e under the influence of an —ntexieating— al coholic
liquor, a controlled substance as defined in section 7104 of the
public health code, —Aet—No—368o6fthe PublieActs—of 1978
being—seection—333-—7104of the M-echiganConpiledtaws— 1978 PA
368, MCL 333.7104, or a conbination of —ntexieating— alcoholic
liquor and a controll ed substance, or was operating the ORV while
his or her ability to operate an ORV was inpaired due to the
consunption of —nAtexiecating— alcoholic liquor, a controlled
substance, or a conbination of —ntexieating— al coholic |iquor
and a controlled substance, the peace officer may arrest the
al | eged operator of the ORV without a warrant.

Enacting section 1. This anendatory act takes effect

January 1, 2004.
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