HB- 5131, As Passed House, COctober 29, 2003

SUBSTI TUTE FOR
HOUSE Bl LL NO. 5131

A Dbill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng sections 80101, 80171, 80176, 80180, 80183, 80184,
80187, and 80190 (MCL 324.80101, 324.80171, 324.80176, 324.80180,
324.80183, 324.80184, 324.80187, and 324.80190), sections 80101,
80171, and 80190 as added by 1995 PA 58, section 80176 as anended
by 2001 PA 12, and sections 80180, 80183, 80184, and 80187 as
anended by 1996 PA 174.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 80101. As used in this part:

(a) "Alcoholic liquor" neans that termas defined in section
1d of the M chigan vehicle code, 1949 PA 300, MCL 257.1d.

(b) =&)— "Anchored rafts" neans all types of nonpowered
rafts used for recreational purposes that are anchored seasonal ly

on waters of this state.
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(c) —b)— "Associ ated equi pnent"” nmeans any of the follow ng
that are not radi o equi pnent:

(1) An original system part, or conponent of a boat at the
time that boat was manufactured, or a simlar part or conponent
manuf actured or sold for replacenent.

(ii)) Repair or inprovenent of an original or replacenent
system part, or conponent.

(iii) An accessory or equi prment for, or appurtenance to, a
boat .

(ivy A marine safety article, accessory, or equipnent
i ntended for use by a person on board a boat.

(d) —€e)— "Boat" neans a vessel.

(e) &— "Boat livery" means a business that holds a vesse
for renting, |easing, or chartering.

(f) e)— "Controll ed substance" nmeans that term as defined

in section 7104 of the public health code, —Aet—No—368o6fthe
L b . . hi
Conpited—tLaws— 1978 PA 368, MCL 333. 7104.

(g0 85— "Conviction" neans a final conviction, the paynent
of a fine, a plea of guilty or nolo contendere if accepted by the
court, a finding of guilt, or a probate court disposition on a
violation of this part, regardl ess of whether the penalty is
rebated or suspended.

Sec. 80171. Unless otherw se specified under this part, a
violation of this part or rules promul gated under this part is a
m sdeneanor. A political subdivision having adopted a | oca

ordinance in conformty with this part may provi de that any
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violation of the ordinance is a m sdeneanor. Any person
convi cted of reckless operation of a vessel as defined in section
80147, or of operating a vessel while under the influence of
—nptexieating— al coholic liquor or narcotic drugs, or with any
amount of a controlled substance listed in schedule 1 under
section 7212 of the public health code, 1978 PA 368, MCL
333.7212, or a rule promul gated under that section, or of a
control | ed substance described in section 7214(a)(iv) of the
public health code, 1978 PA 368, MCL 333.7214, in his or her
body, in addition to any other penalty, may be refused by the
court having jurisdiction of the violation the right of operating
any vessel on any of the waters of this state for a period of not
nore than 2 years.

Sec. 80176. (1) A person shall not operate a vessel on the
waters of this state if —either— any of the foll ow ng —appties
appl y:

(a) The person is under the influence of —intexicating
al coholic liquor or a controlled substance, or both.

(b) The person has a bl ood al cohol content of —6-36— 0.08
grans or nore per 100 mlliliters of blood, per 210 liters of
breath, or per 67 mlliliters of urine.

(c) The person has in his or her body any amount of a
controll ed substance listed in schedule 1 under section 7212 of
the public health code, 1978 PA 368, MCL 333.7212, or a rule
promul gated under that section, or of a controlled substance
described in section 7214(a)(iv) of the public health code, 1978
PA 368, MCL 333. 7214.
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(2) The owner of a vessel or a person in charge or in contro
of a vessel shall not authorize or knowingly permt the vessel to
be operated on the waters of this state by a person —whe— if any
of the follow ng apply:
(a) The person is under the influence of —intexicating
al coholic liquor or a controlled substance, or both. —er—whe
(b) The person has a bl ood al cohol content of —6-26— 0.08
grans or nore per 100 mlliliters of blood, per 210 liters of
breath, or per 67 mlliliters of urine, or has in his or her body
any amount of a controlled substance listed in schedule 1 under
section 7212 of the public health code, 1978 PA 368, MCL
333. 7212, or a rule promul gated under that section, or of a
control | ed substance described in section 7214(a)(iv) of the
public health code, 1978 PA 368, MCL 333.7214.
(c) The person's ability to operate the vessel is visibly
i npai red due to the consunption of alcoholic Iiquor, a controlled

substance, or a conbination of alcoholic liquor and a controlled

subst ance.
(3) A person shall not operate a vessel on the waters of this
state when, due to the consunption of an —ntexieating— al coholic

liquor or a controlled substance, or both, the person's ability
to operate the vessel is visibly inpaired. |If a personis
charged with violating subsection (1), a finding of guilty under

this subsection may be rendered.
(4) A person who operates a vessel on the waters of this
state under the influence of —ntexiecating— alcoholic liquor or a

control |l ed substance, or both, or with a blood al cohol content of
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liters of breath, or per 67 mlliliters of urine,

100 mlliliters of blood, per 210

or has in his

or her body any anpunt of a controlled substance listed in

schedul e 1 under section 7212 of the public health code, 1978

368, MCL 333.7212, or a rule pronul gated under that section,

PA

or

of a controlled substance described in section 7214(a)(iv) of the

public health code, 1978 PA 368, MCL 333. 7214, and by the

operation of that vessel

causes the death of another person is

guilty of a felony, punishable by inprisonnent for not nore than

15 years, or a fine of not |less than $2,500.00 or

$10, 000. 00, or both.
(5) A person who o

state under the influence of intoxicating liquor or a controlled

nore than

perates a vessel on the waters of this

or—per—674mtHitHters—ofdrine— in violation of subsection (1)

or (3) and by the operation of that vesse

i npai rment of a body fu

nction of another person is guilty of a

causes a serious

fel ony, punishable by inprisonnent for not nore than 5 years,

$1, 000. 00 or nore than $5, 000. 00, or

a fine of not | ess than

both. As used in this subsection,

function" —neludes,—but—isnot—tHmtedto—1 orroreof the
felHowing— nmeans that termas defined in section 58c of the

M chi gan vehi cl e code,
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——(h)—A-skulH—fractureorother—serious—bonefracture—
—— () —Subdural—herprrhageorsubdural—heratora—

Sec. 80180. (1) A peace officer, without a warrant, may
arrest a person if the peace officer has reasonable cause to

believe that the person was, at the tine of an accident, the

operator of a vessel involved in the accident in this state while

in violation of section 80176(1), (3), (4), or (5) or a |ocal

ordi nance substantially corresponding to section 80176(1) or

(3).

(2) A peace officer who has reasonabl e cause to believe that

a person was operating a vessel on the waters of this state, and

that, by the consunption of —ntexiecating— alcoholic |iquor, the

person may have affected his or her ability to operate a vessel,

may require the person to submt to a prelimnary chem cal breath

analysis. The following apply with respect to a prelimnary
chem cal breath anal ysis:

(a) Only a peace officer who has successfully conpleted a
trai ning course taught by a state-certified instructor in the
adm nistration of the prelimnary chem cal breath anal ysis may
adm ni ster that test.

(b) A peace officer may arrest a person based in whol e or

part upon the results of a prelimnary chem cal breath anal ysis.
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(c) The results of a prelimnary chem cal breath analysis are
adm ssible in a crimnal prosecution for a crine described in
section 80187(1) or in an adm nistrative hearing solely to assist
the court or hearing officer in determning a challenge to the
validity of an arrest. This subdivision does not Iimt the
i ntroduction of other conpetent evidence offered to establish the
validity of an arrest.

(d) A person who submits to a prelimnary chemnical breath
anal ysis remains subject to the requirenents of sections 80187 to

80190 for the purposes of chem cal tests described in those

secti ons.
(e) A person who refuses to submt to a prelimnary chem ca
breath anal ysis upon a | awful request by a peace officer is

responsible for a state civil infraction and may be ordered to
pay a civil fine of not nore than $100. 00.

(3) A peace officer making an arrest under this part shal
t ake nmeasures to assure that the vessel and its occupants are

safely returned to shore.

(4) If, within 60 days after the issuance of a citation for a
state civil infraction under this section, the person to whomthe
citation is issued is not charged with a violation of section

80176(1), (3), (4), or (5 or a local ordinance substantially
corresponding to section 80176(1) or (3), the citation issued for
the state civil infraction is void. Upon application of the
person to whomthe citation is issued, noney paid by the person
as a fine, costs, or otherw se shall be imediately returned.

Sec. 80183. (1) The provisions of sections 80181 and 80182
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relating to chemcal testing do not limt the introduction of any
ot her conpetent evidence bearing upon the question of whether or
not a person was inpaired by, or under the influence of,
—ntexiecating— alcoholic liquor or a controlled substance, or
both, or whether the person had a bl ood al cohol content of 010
0.08 granms or nore per 100 mlliliters of blood, per 210 liters
of breath, or per 67 milliliters of urine, or whether the person
had any anount of a controlled substance listed in schedule 1
under section 7212 of the public health code, 1978 PA 368, MCL
333.7212, or a rule promul gated under that section, or of a
control | ed substance described in section 7214(a)(iv) of the
public health code, 1978 PA 368, MCL 333.7214, in his or her
body.

(2) If a chemcal test described in sections 80181 and 80182
is adm nistered, the results of the test shall be nade avail abl e
to the person charged or the person's attorney upon witten
request to the prosecution, with a copy of the request filed with
the court. The prosecution shall furnish the results at |east 2
days before the day of the trial. The results of the test shal
be offered as evidence by the prosecution in that trial. Failure
to fully comply with the request bars the adm ssion of the

results into evidence by the prosecution.

Sec. 80184. (1) Except—in—-aprosecution+elatingsolelyto

H03998' 03 (H- 1) TLG



© 00 N o o0~ W N P

N NN N N N NN R R P R R B R B R
N~ o 00 A W N RBP O © 0 N O 00~ W N RB O

—2)— A person's refusal to submt to a chemical test as

provi ded in sections 80181 and 80182 is adm ssible in a crimnal
prosecution for a crime described in section 80187(1) only for

t he purpose of showing that a test was offered to the defendant,
but not as evidence in determning innocence or guilt of the
defendant. The jury shall be instructed accordingly.

Sec. 80187. (1) A person who operates a vessel on the
waters of this state is considered to have given consent to
chemi cal tests of his or her blood, breath, or urine for the
pur pose of determ ning the anount of alcohol or presence of a

controll ed substance, or both, in his or her blood in all of the
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foll owi ng circunstances:

(a) The person is arrested for a violation of section
80176(1), (3), (4), or (5), or a local ordinance substantially
corresponding to section 80176(1) or (3).

(b) The person is arrested for negligent hom cide,
mans| aughter, or nurder resulting fromthe operation of a vessel
and the peace officer had reasonabl e grounds to believe that the
person was operating the vessel while inpaired by, or under the
i nfluence of, —ntexieating— alcoholic Iiquor or a controlled
substance, or both, or while having a blood al cohol content of
—0-30— 0.08 granms or nore per 100 mlliliters of blood, per 210
liters of breath, or per 67 milliliters of urine or while having
in his or her body any anmount of a controlled substance listed in
schedul e 1 under section 7212 of the public health code, 1978 PA
368, MCL 333.7212, or a rule pronul gated under that section, or
of a controlled substance described in section 7214(a)(iv) of the
public health code, 1978 PA 368, MCL 333.7214.

(2) A person who is afflicted with henophilia, diabetes, or
condition requiring the use of an anticoagul ant under the
direction of a physician shall not be considered to have given
consent to the w thdrawal of bl ood.

(3) A chemical test described in subsection (1) shall be
adm ni stered as provided in sections 80181 and 80182.

Sec. 80190. (1) If a person who refuses to submt to a
chemi cal test pursuant to section 80181 or 80182 does not request
a hearing within 14 days of the date of notice pursuant to

section 80189, the secretary of state shall issue an order that
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t he person not operate a vessel on the waters of this state for
—6-—mpenths— 1 year or, for a second or subsequent refusal within 7
years, for —1-year— 2 years.

(2) If a hearing is requested, the secretary of state shal
hold the hearing in the same manner and under the same conditions
as provided in section 322 of the M chigan vehicle code, —Aet
No-—300—of the Puble—Acts—of 1949, beingseection257-322of the
M-chi-gan—Conpiledtaws— 1949 PA 300, MCL 257.322. A person shal
not order a hearing officer to nmake a particular finding on any
i ssue enunerated under subdivisions (a) to (d). Not less than 5
days' notice of the hearing shall be mailed to the person
requesting the hearing, to the peace officer who filed the report
under section 80188, and, if the prosecuting attorney requests
receipt of the notice, to the prosecuting attorney of the county
where the arrest was made. The hearing officer may adm nister
oat hs, issue subpoenas for the attendance of necessary wi tnesses,
and grant a reasonabl e request for an adjournment. Not nore than
1 adjournnment shall be granted to a party, and the length of an
adj ournnent shall not exceed 14 days. A hearing under this
subsection shall be scheduled to be held within 45 days after the
date of arrest and, except for delay attributable to the
unavai lability of the defendant, a witness, or material evidence
or to an interlocutory appeal or exceptional circunstances, but
not for delay attributable to docket congestion, shall be finally
adj udi cated within 77 days after the date of arrest. The hearing
shal |l cover only the follow ng issues:

(a) Wiether the peace officer had reasonable grounds to
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believe that the person had committed a crinme described in
section 80187(1).

(b) Wiether the person was placed under arrest for a crine
described in section 80187(1).

(c) If the person refused to submt to the test upon the
request of the officer, whether the refusal was reasonabl e.

(d) Wiet her the person was advised of his or her rights under
section 80181.

(3) The hearing officer shall rmake a record of proceedi ngs
hel d pursuant subsection (2). The record shall be prepared and
transcribed in accordance with section 86 of the adm nistrative
procedures act of 1969, —Aet—No—306—o6f the PublieActs—of 1969
being section 24.286 of the Mchigan Conpiled Laws 1969 PA 306,
MCL 24.286. Upon notification of the filing of a petition for
judicial review pursuant to section 80194 and not |ess than 10
days before the matter is set for review, the hearing officer
shall transmit to the court in which the petition is filed the
original or a certified copy of the official record of the
proceedi ngs. The parties to the proceedings for judicial review
may stipulate that the record be shortened. A party unreasonably
refusing to stipulate to a shortened record may be taxed by the
court in which the petitionis filed for the additional costs.
The court may permit subsequent corrections to the record.

(4) After a hearing, if the person who requested the hearing
does not prevail, the secretary of state shall order that the
person not operate a vessel on the waters of this state for —6

months— 1 year or, for a second or subsequent refusal within 7
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years, for —3—year— 2 years. The person may file a petition in
the circuit court of the county in which the arrest was made to
review the order as provided in section 80194. |If after the
hearing the person who requested the hearing prevails, the peace
of ficer who filed the report under section 80188 may, with the
consent of the prosecuting attorney, file a petition in the
circuit court of the county in which the arrest was nade to
review the determ nation of the hearing officer as provided in
section 80194.

Enacting section 1. This anmendatory act takes effect

January 1, 2004.
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