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HB-5175, As Passed House, February 25, 2004

SUBSTI TUTE FOR
HOUSE BI LL NO. 5175

A Dbill to amend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 16221, 16226, 17763, and 17764 (MCL
333.16221, 333.16226, 333.17763, and 333.17764), sections 16221
and 16226 as anmended by 2003 PA 234 and section 17763 as anended
by 1997 PA 153.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 16221. The departnment may investigate activities
related to the practice of a health profession by a |icensee, a
registrant, or an applicant for licensure or registration. The
departnent may hol d hearings, adm nister oaths, and order
rel evant testinony to be taken and shall report its findings to
the appropriate disciplinary subconmttee. The disciplinary
subconm ttee shall proceed under section 16226 if it finds that 1

or nore of the follow ng grounds exist:
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(a) A violation of general duty, consisting of negligence or
failure to exercise due care, including negligent delegation to
or supervision of enployees or other individuals, whether or not
injury results, or any conduct, practice, or condition that
inmpairs, or may inpair, the ability to safely and skillfully
practice the health profession

(b) Personal disqualifications, consisting of 1 or nore of
t he foll ow ng:

(1) I'nconpetence.

(ii) Subject to sections 16165 to 16170a, substance abuse as
defined in section 6107.

(1it) Mental or physical inability reasonably related to and
adversely affecting the licensee's ability to practice in a safe
and conpetent manner.

(iv) Declaration of nmental inconpetence by a court of
conpetent jurisdiction.

(v) Conviction of a m sdeneanor puni shabl e by inprisonnent
for a maxinumtermof 2 years; a m sdeneanor involving the
illegal delivery, possession, or use of a controlled substance;
or a felony. A certified copy of the court record is conclusive
evi dence of the conviction

(vi) Lack of good noral character

(vii) Conviction of a crimnal offense under sections 520b to
520g of the M chigan penal code, 1931 PA 328, MCL 750.520b to
750.520g9. A certified copy of the court record is conclusive
evi dence of the conviction

(wviii) Conviction of a violation of section 492a of the

H01837' 03 * (H- 3) KAO



© 00 N o o0~ wWw N P

N N N N N N NN P P P R R R R R P
N~ o oo M WON P O © 00N OO0~ WDN O

3
M chi gan penal code, 1931 PA 328, MCL 750.492a. A certified copy
of the court record is conclusive evidence of the conviction.

(ix) Conviction of a m sdenmeanor or felony involving fraud in
obtaining or attenpting to obtain fees related to the practice of
a health profession. A certified copy of the court record is
concl usi ve evidence of the conviction.

(X) Final adverse adm nistrative action by a |icensure,
regi stration, disciplinary, or certification board involving the
hol der of, or an applicant for, a license or registration
regul ated by another state or a territory of the United States,
by the United States mlitary, by the federal governnent, or by
anot her country. A certified copy of the record of the board is
concl usi ve evidence of the final action

(xi) Conviction of a m sdeneanor that is reasonably rel ated
to or that adversely affects the licensee's ability to practice
in a safe and conpetent manner. A certified copy of the court
record i s conclusive evidence of the conviction.

(xii) Conviction of a violation of section 430 of the
M chi gan penal code, 1931 PA 328, MCL 750.430. A certified copy

of the court record is conclusive evidence of the conviction.

(c) Prohibited acts, consisting of 1 or nore of the
fol |l ow ng:

(i) Fraud or deceit in obtaining or renewing a |license or
regi stration

(i) Permtting the license or registration to be used by an
unaut hori zed person.

(i1it) Practice outside the scope of a |icense.
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(iv) Obtai ning, possessing, or attenpting to obtain or
possess a controll ed substance as defined in section 7104 or a
drug as defined in section 7105 without |awful authority; or
selling, prescribing, giving away, or adm nistering drugs for
ot her than | awful diagnostic or therapeutic purposes.
(d) Unethical business practices, consisting of 1 or nore of
t he foll ow ng:
(i) False or m sleading adverti sing.
(ii)) Dividing fees for referral of patients or accepting
ki ckbacks on nedi cal or surgical services, appliances, or
nmedi cati ons purchased by or in behalf of patients.
(1it) Fraud or deceit in obtaining or attenpting to obtain

third party rei nbursenent.

(e) Unprofessional conduct, consisting of 1 or nore of the
fol |l ow ng:

(1) Msrepresentation to a consuner or patient or in
obtaining or attenpting to obtain third party rei nmbursenent in

t he course of professional practice.

(i) Betrayal of a professional confidence.

(iii) Promotion for personal gain of an unnecessary drug,
devi ce, treatnent, procedure, or service.

(iv) Either of the follow ng:

(A) Arequirement by a |icensee other than a physician that
an individual purchase or secure a drug, device, treatnent,
procedure, or service from another person, place, facility, or
busi ness in which the |licensee has a financial interest.

(B) Areferral by a physician for a designated health service
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that violates section 1877 of part D of title XVIII of the socia
security act, 42 U-SG— USC 1395nn, or a regul ation promnul gated
under that section. Section 1877 of part D of title XVIIl of the
social security act, 42 -U-S-G— USC 1395nn, and the regul ati ons
pronmul gat ed under that section, as they exist on June 3, 2002,
are incorporated by reference for purposes of this subparagraph.
A disciplinary subconm ttee shall apply section 1877 of part D of
title XVI1l of the social security act, 42 —U-S-C— USC 1395nn,
and the regul ati ons promul gated under that section regardl ess of
t he source of paynment for the designated health service referred
and rendered. If section 1877 of part D of title XVIIl of the
soci al security act, 42 —U-S—G— USC 1395nn, or a regul ation
pronmul gat ed under that section is revised after June 3, 2002, the
departnent shall officially take notice of the revision. Wthin
30 days after taking notice of the revision, the departnent shal
deci de whether or not the revision pertains to referral by
physi ci ans for designated health services and continues to
protect the public frominappropriate referrals by physicians.
If the departnent decides that the revision does both of those
t hi ngs, the departnent may pronul gate rules to incorporate the
revision by reference. |f the departnent does pronul gate rul es
to incorporate the revision by reference, the departnment shal
not make any changes to the revision. As used in this
subpar agraph, "designated health service" neans that term as
defined in section 1877 of part D of title XVIIl of the social
security act, 42 U-S—&— USC 1395nn, and the regul ations

promul gat ed under that section and "physician" nmeans that term as
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defined in sections 17001 and 17501.

(v) For a physician who nakes referrals pursuant to section
1877 of part D of title XVIII of the social security act, 42
—J-S-CG— USC 1395nn, or a regulation promul gated under that
section, refusing to accept a reasonable proportion of patients
eligible for nedicaid and refusing to accept paynent from
nmedi caid or medicare as paynent in full for a treatnent,
procedure, or service for which the physician refers the
i ndi vidual and in which the physician has a financial interest.
A physician who owns all or part of a facility in which he or she
provi des surgical services is not subject to this subparagraph if
a referred surgical procedure he or she perforns in the facility
is not reinbursed at a mninum of the appropriate nedicaid or
nmedi care out patient fee schedule, including the conbi ned
techni cal and prof essional conponents.

(f) Beginning June 3, 2003, the departnent of consunmer and
i ndustry services shall prepare the first of 3 annual reports on
the effect of this anendatory act on access to care for the
uni nsured and nedi caid patients. The departnent shall report on
t he nunber of referrals by licensees of uninsured and nedicaid
patients to purchase or secure a drug, device, treatnent,
procedure, or service from another person, place, facility, or
busi ness in which the |licensee has a financial interest.

(g) Failure to report a change of nane or nmailing address
within 30 days after the change occurs.

(h) Aviolation, or aiding or abetting in a violation, of

this article or of a rule pronulgated under this article.
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(i) Failure to conply with a subpoena issued pursuant to this
part, failure to respond to a conplaint issued under this article
or article 7, failure to appear at a conpliance conference or an
adm ni strative hearing, or failure to report under section 16222
or 16223.

(j) Failure to pay an installnent of an assessnent |evied
pursuant to the insurance code of 1956, 1956 PA 218, MCL 500. 100
to 500.8302, within 60 days after notice by the appropriate
boar d.

(k) A violation of section 17013 or 17513.

() Failure to neet 1 or nore of the requirenents for
Iicensure or registration under section 16174.

(m Aviolation of section 17015 or 17515.

(n) Aviolation of section 17016 or 17516.

(o) Failure to conply with section 9206(3).

(p) Aviolation of section 5654 or 5655.

(g) A violation of section 16274.

(r) Aviolation of section 17020 or 17520.

(s) Aviolation of section 17764(2).

Sec. 16226. (1) After finding the existence of 1 or nore of
the grounds for disciplinary subconmttee action listed in

section 16221, a disciplinary subcommttee shall inpose 1 or nore

of the follow ng sanctions for each violation:

Viol ati ons of Section 16221 Sancti ons
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Subdi vision (a), (b)(ii),
(b) (iv), (b)(vi), or
(b) (i)

Subdi vi si on (b) (viii)
Subdi vi sion (b) (i),
(b) (i), (b) (Vv),
(b) (i¥), (b)(x),

(b) (xi), or (b)(xi)

Subdi vision (c) (i)

Subdi vi sion (c) (i)

Subdi vi si on (c) (iii)

Subdi vision (c)(iv) or

(d) (iii)
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Probation, limtation, denial,
suspensi on, revocation,
restitution, conmunity service

or fine.

Revocati on or denial.

Limtation, suspension,
revocation, denial,
probation, restitution,

community service, or fine.

Deni al, revocation, suspension,
probation, limtation, conmunity

service, or fine.

Deni al , suspensi on, revocation,
restitution, community service,

or fine.

Probation, denial, suspension,
revocation, restitution,

community service, or fine.

Fi ne, probation, denial,
suspensi on, revocation, conmunity

service, or restitution.
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Subdi vi si on (d) (i)
or (d)(ii)

Subdi vision (e) (i)

Subdi vi sion (e)(ii)
or (i)

Subdi vi si on (e) (iii),
(e)(iv), or (e)(V)

Subdi vi si on (Q)

Subdi vi si on (h)

Subdi vision (j)
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Repri mand, fine, probation,

comuni ty service, denial

or restitution.

Repri mand, fine, probation,
limtation, suspension, comunity

service, denial, or restitution.

Repri mand, probation,

suspensi on, restitution,
community service, denial, or

fine.

Repri mand, fine, probation

suspensi on, revocation,

limtation, community service,

deni al, or restitution.
Repri mand or fine.

Repri mand, probation, deni al
suspensi on, revocation,
[imtation, restitution,

communi ty service, or fine.

Suspensi on or fine.
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Subdi vision (k), (p), Repri mand or fine.

or (r)

Subdi vi sion (1) Repri mand, denial, or
limtation.

Subdi vision (nm) or (0) Deni al, revocation, restitution,
probati on, suspension,
limtation, reprimnd, or fine.

Subdi vi si on (n) Revocation or denial .

Subdi vi sion (Q) Revocati on.

Subdi vi sion (s) Revocation, fine, and
restitution.

(2) Determination of sanctions for violations under this
section shall be nmade by a disciplinary subcommttee. [|f, during
judicial review, the court of appeals determ nes that a fina

deci sion or order of a disciplinary subcomittee prejudices
substantial rights of the petitioner for 1 or nore of the grounds
listed in section 106 of the adm nistrative procedures act of
1969, 1969 PA 306, MCL 24.306, and holds that the final decision
or order is unlawful and is to be set aside, the court shal

state on the record the reasons for the hol ding and may renand
the case to the disciplinary subconmttee for further
consi der ati on.

(3) Adisciplinary subcommttee may inpose a fine of up to,
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but not exceedi ng, $250,000.00 for a violation of
section 16221(a) or (b).

(4) A disciplinary subcommttee may require a |licensee or
regi strant or an applicant for licensure or registration who has
violated this article or article 7 or a rule promrul gated under
this article or article 7 to satisfactorily conplete an
educational program a training program or a treatnment program
a nmental, physical, or professional conpetence exam nation, or a
conmbi nation of those progranms and exam nations.

Sec. 17763. In addition to the grounds set forth in part
161, the disciplinary subcomrttee may fine, reprimand, or place
a pharmaci st |icensee on probation, or deny, limt, suspend, or
revoke the license of a pharmacist or order restitution or
community service for a violation or abetting in a violation of
this part or rules pronul gated under this part, or for 1 or nore
of the follow ng grounds:

(a) Enploying the mail to sell, distribute, or deliver a drug
that requires a prescription when the prescription for the drug
is received by mail.

| g sl ihg- . . I
ovi I : . i I I I ovi hal ||
used—

(b) e)— Permtting the dispensing of prescriptions by an
i ndi vi dual who is not a pharmacist, pharnmacist intern, or
di spensi ng prescri ber.

(c) 6— Permtting the dispensing of prescriptions by a

pharmaci st intern, except in the presence and under the persona
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charge of a pharmaci st.

(d) e)— Selling at auction drugs in bulk or in open
packages unl ess the sal e has been approved in accordance with
rules of the board.

(e) 48— Pronoting a prescription drug to the public in any
manner .

(f) ¢9— In addition to the prohibition contained in
section 7405(1)(e), dispensing a prescription for a controlled
substance as defined in section 7104 that is witten and si gned
or transmtted by a physician prescriber in a state other than
M chi gan, unless the prescription is issued by a physician
prescriber residing adjacent to the | and border between this
state and an adjoining state who is authorized under the | aws of
that state to practice medicine or osteopathic nmedicine and
surgery and to prescribe controll ed substances and whose practice
may extend into this state, but who does not nmintain an office
or designate a place to neet patients or receive calls in this

state.

Sec. 17764. (1) A person —s—guittyof am-sderpanor—who-

—f{(e)-Selts—offers— shall not sell, offer for sale,
—possesses— possess for sale, or —marufactures— manufacture for

sale a drug or device bearing or acconpanied by a |abel that is
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m sl eading as to the contents, uses, or purposes of the drug or
device. A person who violates this subsection is guilty of a
m sdenmeanor. In determ ning whether a |abel is m sleading,
consideration shall be given to the representati ons nade or
suggested by the statenent, word, design, device, sound, or any
conbi nation thereof, and the extent to which the |label fails to
reveal facts material in view of the representati ons nmade or
material as to consequences —which— that nmay result from use of
the drug or device to which the | abel relates under conditions of
use prescribed in the | abel or under customary or usua
condi tions of use.

(2) A person shall not knowi ngly or recklessly do either of
the followwng with the intent to defraud:

(a) Adulterate, msbrand, renove, or substitute a drug or
devi ce knowi ng or intending that the drug or device shall be
used.

(b) Sell, offer for sale, possess for sale, cause to be sold,
or manufacture for sale an adulterated or m sbranded drug.

(3) A person who violates subsection (2) is guilty of a
fel ony punishable by inprisonnent for not nore than 4 years or a
fine of not nore than $5,000.00, or both.

(4) A person who violates subsection (2) resulting in
personal injury is guilty of a felony punishable by inprisonnent

for not nore than 10 years or a fine of not nore than $10, 000. 00,

or bot h.
(5) A person who violates subsection (2) resulting in serious
i mpai rment of a body function is guilty of a felony punishable by
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i nprisonment for not nore than 25 years or a fine of not nore
t han $25, 000. 00, or both. As used in this subsection, "serious
i npai rment of a body function"” neans that termas defined in
section 58c of the M chigan vehicle code, 1949 PA 300, MCL
257. 58c.

(6) A person who violates subsection (2) resulting in death
is guilty of a felony punishable by inprisonment for life or any
termof years or a fine of not nore than $40, 000. 00, or both.

Enacting section 1. This anendatory act takes effect 90

days after it is enacted.
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