HOUSE BILL No. 5647

© 0 N oo o B~ W DN P

HB- 5647, As Passed House, My 27, 2004

HOUSE BILL No. 5647

March 16, 2004, Introduced by Rep. Howell and referred to the Committee on Judiciary.

A bill to anmend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng sections 1 and 3 of chapter XI (MCL 771.1 and 771.3),
section 1 as anended by 2002 PA 666 and section 3 as anmended by
2003 PA 101.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER XI

Sec. 1. (1) In all prosecutions for felonies or
m sdenmeanors ot her than nurder, treason, crimnal sexual conduct
inthe first or third degree, arnmed robbery, —and— or nmjor
control |l ed substance of fenses, —not—deseribedinsubseection{4)
i f the defendant has been found guilty upon verdict or plea and

the court determ nes that the defendant is not likely again to

engage in an offensive or crimnal course of conduct and that the

publ i c good does not require that the defendant suffer the
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penalty inposed by |aw, the court may place the defendant on
probati on under the charge and supervision of a probation
of ficer.

(2) I'n an action in which the court may pl ace the defendant
on probation, the court may del ay sentencing the defendant for
not nore than 1 year to give the defendant an opportunity to
prove to the court his or her eligibility for probation or other
| eni ency conpatible with the ends of justice and the defendant's
rehabilitation, such as participation in a drug treatnment court
under chapter 10A of the revised judicature act of 1961, 1961 PA
236, MCL 600. 1060 to 600.1082. When sentencing is del ayed, the
court shall enter an order stating the reason for the delay upon
the court's records. The delay in passing sentence does not
deprive the court of jurisdiction to sentence the defendant at
any tinme during the period of del ay.

(3) If a defendant is before the circuit court and the court
del ays i nmposi ng sentence under subsection (2), the court shal
include in the del ayed sentence order that the departnent of
corrections shall collect a supervision fee of not nore than
$135.00 nmultiplied by the nunber of nonths of delay ordered, but
not nore than 12 nonths. The fee is payable when the del ayed

sentence order is entered, but the fee may be paid in nonthly

installnents if the court approves installnent paynents for that
defendant. |In determning the anobunt of the fee, the court shal
consi der the defendant's projected i ncome and fi nanci a

resources. The court shall use the follow ng table of projected

monthly inconme in determ ning the amount of the fee to be
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or der ed:
Projected Monthly | ncone Amount of Fee

$ 0- 249. 99 $ 0.00

$ 250.00-499.99 $ 10.00

$ 500. 00-749. 99 $ 25.00

$ 750.00-999. 99 $ 40.00

$1, 000. 00 or nore 5% of projected nonthly

i ncone, but not nore than
$135. 00

The court may order a higher anount than indicated by the table,

up to the maxi mum of $135.00 nultiplied by the nunber of nonths
of delay ordered but not nore than 12 nonths, if the court
determi nes that the defendant has sufficient assets or other
financial resources to warrant the higher amount. |[|f the court
orders a higher anobunt, the anount and the reasons for ordering
that anount shall be stated in the court order. The fee shall be
coll ected as provided in section 25a of the corrections code of
1953, 1953 PA 232, MCL 791.225a. A person shall not be subject
to nore than 1 supervision fee at the sanme tine. If a
supervision fee is ordered for a person for any nonth or nonths
during which that person already is subject to a supervision fee,

the court shall waive the fee having the shorter remaining

dur ati on.
(4) This section does not apply to a juvenile placed on
probation and comm tted under section 1(3) or (4) of chapter |IX
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to an institution or agency described in the youth rehabilitation
services act, 1974 PA 150, MCL 803. 301 to 803. 309.

Sec. 3. (1) The sentence of probation shall include all of
the foll owi ng conditions:

(a) During the termof his or her probation, the probationer
shall not violate any crimnal |law of this state, the United
States, or another state or any ordinance of any nmunicipality in
this state or another state.

(b) During the termof his or her probation, the probationer
shall not |eave the state without the consent of the court
granting his or her application for probation.

(c) The probationer shall report to the probation officer,
either in person or in witing, nonthly or as often as the
probation officer requires. This subdivision does not apply to a
juvenile placed on probation and conmtted under section 1(3) or
(4) of chapter X to an institution or agency described in the
youth rehabilitation services act, 1974 PA 150, MCL 803.301 to
803. 309.

(d) If convicted of a felony, the probationer shall pay a

probati on supervision fee as prescribed in section 3c of this

chapter.
(e) The probationer shall pay restitution to the victim of
t he defendant's course of conduct giving rise to the conviction

or to the victinls estate as provided in chapter 1 X. An order
for payment of restitution may be nodified and shall be enforced
as provided in chapter |IX

(f) The probationer shall pay an assessnment ordered under
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section 5 of 1989 PA 196, MCL 780.905.
(g) The probationer shall pay the mninum state cost

prescribed by section 1j of chapter |X

(h) If the probationer is required to be registered under the

sex of fenders registration act, 1994 PA 295, MCL 28.721 to
28.732, the probationer shall conply with that act.

(2) As a condition of probation, the court nmay require the
probationer to do 1 or nore of the follow ng:

(a) Be inprisoned in the county jail for not nore than 12
nonths, at the tinme or intervals, which nmay be consecutive or
nonconsecutive, within the probation as the court determ nes.
However, the period of confinenment shall not exceed the maxi mum
peri od of inprisonment provided for the offense charged if the
maxi mum period is less than 12 nonths. The court may permt day
parol e as authorized under 1962 PA 60, MCL 801.251 to 801. 258.
The court may permt a work or school release fromjail. This
subdi vi sion does not apply to a juvenile placed on probation and
comm tted under section 1(3) or (4) of chapter 1 X to an
institution or agency described in the youth rehabilitation
services act, 1974 PA 150, MCL 803. 301 to 803. 309.

(b) Pay imrediately or within the period of his or her
probation a fine inposed when placed on probation.

(c) Pay costs pursuant to subsection (6).

(d) Pay any assessnent ordered by the court other than an
assessnent described in subsection (1)(f).

(e) Engage in comunity service.

(f) Agree to pay by wage assignnent any restitution
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assessment, fine, or cost inposed by the court.

(g) Participate in inpatient or outpatient drug treatnent or
participate in a drug treatnent court under chapter 10A of the
revi sed judi cature act of 1961, 1961 PA 236, MCL 600. 1060 to
600. 1082.

(h) Participate in nental health treatnent.

(i) Participate in nmental health or substance abuse
counsel i ng.

(j) Participate in a conmunity corrections program

(k) Be under house arrest.

(1) Be subject to electronic nonitoring.

(m Participate in a residential probation program

(n) Satisfactorily conplete a program of incarceration in a
special alternative incarceration unit as provided in section 3b
of this chapter.

(o) Be subject to conditions reasonably necessary for the
protection of 1 or nore named persons.

(p) Reinburse the county for expenses incurred by the county
in connection with the conviction for which probation was ordered
as provided in the prisoner reinbursenent to the county act, 1984

PA 118, MCL 801.81 to 801.93.

: E Lied . | I
bati L : ; I ; .
I : he fi T hation.
(3) 4)— The court nmay inpose other |awful conditions of
probation as the circunstances of the case require or warrant or

as in its judgnent are proper.
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(4) —5)— If an order or amended order of probation contains
a condition for the protection of 1 or nore naned persons as
provi ded in subsection (2)(0), the court or a | aw enforcenent
agency within the court's jurisdiction shall enter the order or
amended order into the |Iaw enforcenent information network. If
the court rescinds the order or anmended order or the condition,
the court shall renove the order or anmended order or the
condition fromthe | aw enforcenent information network or notify
that | aw enforcenent agency and the | aw enforcenent agency shal
remove the order or anended order or the condition fromthe |aw
enforcenent information network.

(5) —6)— If the court requires the probationer to pay costs
under subsection (2), the costs shall be limted to expenses
specifically incurred in prosecuting the defendant or providing
| egal assistance to the defendant and supervision of the
probat i oner.

(6) A— If the court inposes costs as part of a sentence of
probation, all of the follow ng apply:

(a) The court shall not require a probationer to pay costs
under subsection (2) unless the probationer is or will be able to
pay themduring the termof probation. In determ ning the anount
and nmet hod of paynent of costs under subsection (2), the court

shall take into account the probationer's financial resources and

the nature of the burden that paynment of costs will inpose, with
due regard to his or her other obligations.

(b) A probationer who is required to pay costs under
subsection (1)(g) or subsection (2)(c) and who is not in wllful
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default of the paynment of the costs nmay petition the sentencing
judge or his or her successor at any tine for a rem ssion of the
paynment of any unpaid portion of those costs. |If the court
determ nes that paynent of the anmpbunt due will inpose a nanifest
hardship on the probationer or his or her inmmediate famly, the
court may remt all or part of the anobunt due in costs or nodify
t he method of paynent.

(7) 8)— If a probationer is required to pay costs as part
of a sentence of probation, the court may require paynent to be
made i medi ately or the court may provide for paynent to be nade
within a specified period of tine or in specified installnments.

(8) 99— If a probationer is ordered to pay costs as part of
a sentence of probation, conpliance with that order shall be a
condition of probation. The court may revoke probation if the
probationer fails to conply with the order and if the probationer
has not made a good faith effort to conply with the order. In
determ ni ng whet her to revoke probation, the court shall consider
t he probationer's enpl oynent status, earning ability, and
financial resources, the willfulness of the probationer's failure
to pay, and any other special circunstances that may have a
bearing on the probationer's ability to pay. The proceedi ngs
provided for in this subsection are in addition to those provided
in section 4 of this chapter

Enacting section 1. This anendatory act does not take
ef fect unless Senate Bill No. 998 of the 92nd Legislature is

enacted into | aw.
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