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HB- 5755, As Passed House, Novenber 30, 2004

GG/S "ON 1119 ASNOH

HOUSE BILL No. 5755

April 1, 2004, Introduced by Rep. Koetje and referred to the Committee on Commerce.

[ADbill to amend 1987 PA 173, entitled
"Mortgage brokers, |enders, and servicers |licensing act,"
by anmendi ng sections la, 2, and 29 (MCL 445.1651a, 445.1652, and
445, 1679), section la as anended by 2002 PA 391, section 2 as anended by
2002 PA 4, and section 29 as anended by 1996 PA 210.]

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. la. As used in this act, unless the context requires
ot herw se:

(a) "Affiliate" nmeans a person or group of persons that
directly or indirectly through 1 or nore internediaries controls,
is controlled by, or is under common control w th another person
and engaged in a business or transaction regulated by this act.

(b) "Comm ssioner” neans the conm ssioner of the office of
financial and insurance services of the departnent of consuner

and industry services or his or her authorized agent.
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(c) "Construction |oan" nmeans a nortgage | oan for the purpose

of constructing a 1-to-4 famly dwelling, which |oan is approved
and cl osed before conpletion of the construction of the
i mprovenent on the real property.

(d) "Control person" neans a director or executive officer
a licensee or a person who has the authority to participate in
the direction, directly or indirectly through 1 or nore other
persons, of the managenent or policies of a |licensee or
regi strant.

(e) "Depository financial institution" neans a state or
nationally chartered bank, a state or federally chartered savings
and | oan associ ation, savings bank, or credit union, or an entity
of the federally chartered farmcredit system

(f) "Executive officer" means an officer, nmenber, or partner
of a licensee or registrant, including chief executive officer,
president, vice president, chief financial officer, controller,
conpliance officer, or any other simlar position.

(g) "Financial licensing act" neans the consuner financial
services act, 1988 PA 161, MCL 487.2051 to 487.2072, and any of
the acts listed in section 2 of the consuner financial services
act, 1988 PA 161, MCL 487.2052.

(h) "Firmcomm tment" nmeans an underwiting in which a
br oker-deal er commts to buy the nortgage loan or the entire
i ssue of securities based upon or backed by 1 or nore nortgage
| oans and assunes all financial responsibility for any unsold
securities.

(1) "Individual investor"” nmeans a person residing in this
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state or having its principal place of business in this state,
ot her than a bank, savings bank, savings and | oan associ ati on,
credit union, trust conpany, insurance conmpany, investnent
conpany as defined in the investnent conpany act of 1940, —title
}—of chapter686,—54-Stat—789— 15 -U-S-G— USC 80a-1 to —86a-3
and—80a-4—to— 80a-64, pension or profit sharing plan, the assets
of which are nanaged by a bank or trust conpany or other
institutional manager, financial institution, institutiona
manager, broker-dealer that is a nmenber of the New York stock
exchange or registered under the uniformsecurities act, 1964 PA
265, MCL 451.501 to 451.818, or the uniformsecurities act
(2002), MCL 451.2101 to 451.2703, the federal national nortgage
associ ation, the governnment national nortgage association, the
federal hone | oan nortgage corporation, or a nortgage |ender or
nort gage servicer.

(j) "License" nmeans a license issued under this act.

(k) "Licensee" neans a person |licensed or required to be
i censed under this act.

() "Mortgage broker" neans a person who, directly or
indirectly, does 1 or both of the follow ng:

(i) Serves or offers to serve as an agent for a person in an
attenpt to obtain a nortgage | oan.

(i) Serves or offers to serve as an agent for a person who
makes or offers to nake nortgage | oans.

(m "Mrtgage | ender” nmeans a person who, directly or
indirectly, makes or offers to nake nortgage | oans.

(n) "Mortgage | oan" nmeans a | oan secured by a first nortgage
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on real property located in this state and used, or inproved to

be used, as a dwelling and designed for occupancy by 4 or fewer
famlies or a |land contract covering real property located in

this state used, or inproved to be used, as a dwelling and

desi gned for occupancy by 4 or fewer famlies. A nortgage |oan
does not include a home inprovenent installnment contract under

t he hone inprovenent finance act, 1965 PA 332, MCL 445.1101 to
445, 1431.

(o) "Mortgage servicer" nmeans a person who, directly or
indirectly, services or offers to service nortgage | oans.

(p) "Person" neans an individual, corporation, limted
liability conmpany, partnership, association, governnmental entity,
or any other legal entity.

(g) "Real estate broker" neans a broker or associate broker
licensed under article 25 of the occupational code, 1980 PA 299,
MCL 339. 2501 to 339.2518.

(r) "Real estate sal esperson” neans a sal esperson |icensed
under article 25 of the occupational code, 1980 PA 299, MCL
339. 2501 to 339.2518.

(s) "Register” neans filing a notice with the comm ssioner on
a formprescribed by the comm ssioner that notifies the
commi ssioner of the intent to engage in the activities of a
nort gage broker, nortgage |ender, or nortgage servicer in this
state and the paynent of any fees required under this act, along
wi th the other docunents, proofs, and fees required by the
conmi ssi oner .

(t) "Registrant” neans a person registered or required to be

06004' 03 g DAM



o N o o~ W N PP

5
House Bill No. 5755 as anmended Novenber 30, 2004 (1 of 2)

regi stered under this act.

(u) "Service" nmeans the collection or remttance, or the
right or obligation to collect or remt, for a | ender, noteowner
not ehol der, nortgage servicer, or the licensee's or registrant's
own account of 4 or nore installnment paynents of the principal,
interest, or an anount placed in escrow under a nortgage | oan,
nort gage servicing agreenment, or an agreenent with the

nor t gagor .

[Sec. 2. (1) A person shall not act as a nortgage broker, nortgage
| ender, or nortgage servicer without first obtaining a |license or
regi stering under this act, unless 1 or nore of the follow ng apply:

(a) The person is selely an individual who is perform ng services as an
enpl oyee or agent of only 1 nortgage broker, nortgage | ender, or nortgage
servi cer.

(b) The person is exenpted fromthe act under section 25.

(c) The person is licensed as a class | |icensee under the consuner
financial services act, 1988 PA 161, MCL 487.2051 to 487.2072.

(2) A person that is |licensed to nake regul atory | oans under the
regul atory | oan act, ef+-1963~ 1939 PA 21, MCL 493.1 to 49325 493.24, or
is licensed to nake secondary nortgage | oans under the secondary nortgage
| oan act, 1981 PA 125, MCL 493.51 to 493.81, and is registered with the
conmm ssioner shall file with the comm ssioner an application for a
i cense under section 3(1) or shall discontinue all activities that are
subject to this act.

(3) Unless a residential nortgage originator is otherw se |icensed or
regi stered under this act, a residential nortgage originator shall not
receive directly or indirectly any conpensation, comm ssion, fee, points,
or other renuneration or benefits froma nortgage broker, nortgage
| ender, or nortgage servicer other than the enpl oyer of the residential
nort gage ori gi nat or

(4) Unless a residential nortgage originator is otherw se |icensed or
regi stered under this act, a nortgage broker, nortgage |ender, or
nort gage servicer shall not pay directly or indirectly any conpensati on,
conmmi ssion, fee, points, or other renmuneration or benefits to a
residential nortgage originator other than an enpl oyee of the nortgage
broker, nortgage | ender, or nortgage servicer. As used in this subsection
and subsection (3), "residential nortgage originator" neans a person who
assi sts anot her person in obtaining a nortgage | oan

(5) A nortgage broker, nortgage |ender, or nortgage servicer that was
exenpt fromregulation under this act and is a subsidiary or affiliate of
a depository financial institution or a depository financial institution
hol di ng conmpany that does not maintain a nmain office or branch office in
this state, shall register under section 6 or shall discontinue all
activities subject to this act.
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(6) Except for a state or nationally chartered bank, savings bank, or an
affiliate of a bank or savings bank, the person subject to this act shal
not include in its nane or assuned nane, the words "bank", "banker",
"banki ng", "banc", "bankcorp", "bancorp", or any other words or phrases
that would inply that the person is a bank, is engaged in the business of
banking, or is affiliated with a bank or savings bank. It is not a
violation of this subsection for a |licensee or registrant to use the term
"nortgage banker" or "nortgage banking" in its name or assuned nane. A
person subject to this act whose nane or assunmed name on January 1, 1995
contai ned a word prohibited by this section nmay continue to use the nane
or assuned nane. ]

Sec. 29. (1) A person or any owner, partner, nenber,

officer, director, trustee, enployee, agent, broker, or their
representative acting on the authority of —sueh— that person who
willfully or intentionally does any of the following is guilty of
a m sdeneanor puni shable by a fine of not nore than $5, 000.00, or
i mpri sonment for not nore than 3 years, or both:

(a) Engages in this state in the business of a nortgage
broker, nortgage | ender, or nortgage servicer w thout a |license
or registration required under this act.

(b) Transfers or assigns a nortgage |loan or a security
directly representing an interest in 1 or nore nortgage | oans
before the disbursenment of 75% or nore of the proceeds of the
nortgage |loan to, or for the benefit of, the borrower. This
subdi vi sion does not apply to any of the follow ng:

(i) Aland contract not considered to be an equitable
nor t gage.

(ii)) A loan nmade under a state or federal governnent program
that allows the | ender to escrow nore than 25% of the | oan

proceeds for a limted period of tine.
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(iii) A construction | oan.

(ivy A loan that provides in witing that the | oan proceeds
shal | be disbursed to or for the benefit of the borrower in
install nents or upon the request of the borrower or upon the
conpl etion of renovations or repairs to the dwelling situated on
the real property subject to the nortgage | oan.

(c) Transfers or assigns a nortgage |loan or a security
representing an interest in 1 or nore nortgage |loans to an
i ndi vi dual investor unless 1 or nore of the foll ow ng apply:

(i) The transfer or assignnent is nade through a
br oker-deal er which is a nenber of the New York stock exchange.

(ii)) The transfer or assignnent is nade through a
br oker-deal er who neets all of the following criteria:

(A) The broker-dealer is registered under the uniform

securities act, —Aet—No—2656f the Publie-Acts—of 1964 being

sections—451-501 to0451.-818 of the M-echiganConpiltedtLaws— 1964
PA 265, MCL 451.501 to 451.818, or the uniformsecurities act

(2002), MCL 451.2101 to 451.2703.

(B) The broker-dealer is not an affiliate of the nortgage
| ender unl ess the person acquired the broker-deal er registration
directly or indirectly, before Septenber 1, 1987 under —Aet
No—265—o6f the PublieAets—of1964— the uniform securities act,
1964 PA 265, MCL 451.501 to 451.818, was affiliated with a
nort gage | ender before Septenber 1, 1987, and has conti nuously
mai nt ai ned that registration subsequent to Septenber 1, 1987.
For purposes of this subparagraph, if an aggregate of nore than

10% of the outstanding voting stock or interest in a corporation,
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7
uni ncor porated organi zati on, partnership, or other |egal entity
that is a broker-dealer or nortgage |ender is sold, transferred,
assi gned, or otherw se conveyed subsequent to Septenber 1, 1987,
the registrati on —shalk—be— is considered to not have been
conti nuously nai ntai ned.

(C The broker-deal er acquired the nortgage | oan or security
on a firmconmtnent.

(iii) The transfer or assignnent is nade to a person who the
transferor or assignor believes, or has reasonable grounds to
believe, is 1 of the follow ng:

(A) A business entity having either net inconme from
operations after taxes in excess of $100,000.00 in its |ast
fiscal year or its latest 12-nonth period, or a net worth in
excess of $1,000,000.00 at the time of purchase.

(B) An individual who, after the purchase, has an investnent
of nore than $50, 000.00 in such | oans or securities, including
i nstal |l nent paynents to be nade within 1 year after purchase by
the individual, has either personal inconme before taxes in excess
of $100, 000.00 for his or her last fiscal year or latest 12-nonth
period and is capable of bearing the economic risk, or net worth
in excess of $1, 000, 000.00, and has the know edge and experience
in financial and business matters that he or she is capable of
evaluating the nerits and risks of the prospective investnent, or
has obtai ned the advice of an attorney, certified public
accountant, or investnent adviser registered under the investnent
advi sers act of 1940, or an investnent adviser registered under

—Act—No—265of the Public-Acts—of1964— the uniform securities
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act, 1964 PA 265, MCL 451.501 to 451.818, or the uniform
securities act (2002), MCL 451.2101 to 451.2703, with respect to
the nerits and risks of the prospective investnent.

(iv) A transferor or assignor does not maintain its principal
pl ace of business in this state and the transferee or assignee is
not a resident of this state and does not maintain its principa
pl ace of business in this state.

(2) If the commi ssioner finds that a licensee or registrant
has violated this act or the rules pronul gated under this act,

t he conm ssioner may do 1 or nore of the follow ng:

(a) Assess a civil fine against the |licensee, registrant, or
a person who controls the |licensee or registrant of not nore than
$1,000.00 for each violation, except that the |icensee,
registrant, or a person shall not be fined nore than $10, 000. 00
for a transaction resulting in nore than 1 violation, plus the
costs of investigation.

(b) Suspend or revoke a license or registration or refuse to
issue a license or renew a |icense or registration.

(c) Require the licensee or registrant or a person who
controls the licensee or registrant to make restitution to each
injured individual, if the conm ssioner finds that the violation
of this act or a rule pronul gated under this act resulted in an
injury to 1 or nore individuals.

(3) Acivil fine assessed under subsection (2) may be sued
for and recovered by and in the nane of the commi ssioner and may
be coll ected and enforced by summary proceedi ngs by the attorney

general. Each individual injured by a violation of this act or a
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rule shall constitute a separate violation. In determ ning under
subsection (2) the anmpbunt of a fine, whether to suspend or revoke
a license or registration, whether to refuse to issue or renew a
i cense, or the amount of restitution, the conm ssioner shal
consider the extent to which the violation was a knowi ng and
willful violation, the extent of the injury suffered because of
the violation, the corrective action taken by the |icensee or
registrant to ensure that the violation will not be repeated, and
the record of the licensee or registrant in conplying with this
act. Any proceedi ngs under this subsection shall be subject to
t he procedures of the admi nistrative procedures act of 1969, —Aet
No—306—ol—the PubleAct s oF—1969— beingsections—24- 201 to
24328 of the M-echigan—Conpiledtaws— 1969 PA 306, MCL 24.201 to
24. 328.

(4) Subsection (2) does not apply to a violation of this act
that results froma bona fide error that occurs notw thstandi ng
t he adoption and observance of reasonabl e procedures intended to
prevent the occurrence of the error.

Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. _ or House Bill No. 5746
(request no. 06004' 03) of the 92nd Legislature is enacted into

| aw.
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