HB- 5757, As Passed House, Novenber 30, 2004

HOUSE BILL No. 5757

April 1, 2004, Introduced by Rep. Koetje and referred to the Committee on Commerce.

A bill to anmend 1971 PA 227, entitled
"An act to prescribe the rights and duties of parties to hone
solicitation sales; to regulate certain telephone solicitation;
to provide for the powers and duties of certain state officers
and entities; and to prescribe penalties and renedies,"
by amendi ng section 1 (MCL 445.111), as anended by 2002 PA 612.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 1. As used in this act:

(a) "Hone solicitation sale" neans a sale of goods or
services of nore than $25.00 in which the seller or a person

acting for the seller engages in a personal, telephonic, or
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witten solicitation of the sale, the solicitation is received by
the buyer at a residence of the buyer, and the buyer's agreenent
or offer to purchase is there given to the seller or a person

acting for the seller. Hone solicitation sale does not include
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any of the follow ng:

(1) A sale made pursuant to a preexisting revolving charge
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(i) A sale nade pursuant to prior negotiations between the
parties at a business establishnment at a fixed | ocation where
goods or services are offered or exhibited for sale.

(iii) A sale or solicitation of insurance by an insurance
agent licensed by the comm ssioner of insurance.

(iv) A sale made at a fixed location of a business
establ i shnent where goods or services are offered or exhibited
for sale.

(v) A sale made pursuant to a printed advertisenent in a
publication of general circulation

(vi) A sale of services by a real estate broker or

sal esperson licensed by the departnment of consumer and industry

servi ces.
(vii) A sale of agricultural or horticultural equipnment and
machi nery that is denonstrated to the consuner by the vendor at

t he request of either or both of the parties.

(b) "Fixed |ocation" neans a place of business where the
seller or an agent, servant, enployee, or solicitor of that
seller primarily engages in the sale of goods or services of the
sanme kind as would be sold at the residence of a buyer.

(c) "Business day" neans Mnday through Friday and does not
i ncl ude Saturday, Sunday, or the follow ng business holidays:
New Year's day, Martin Luther King' s birthday, Washington's
bi rt hday, Menorial day, |ndependence day, Labor day, Col unbus
day, Veterans' day, Thanksgiving day, and Chri stnas day.

(d) "Federally insured depository institution" means a state
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or national bank, state or federal savings bank, state or federa
savi ngs and | oan association, or state or federal credit union
that hol ds deposits insured by an agency of the United States.

(e) As used in only the definition of hone solicitation
sal es, "goods or services" does not include any of the
fol |l ow ng:

(i) A loan, deposit account, or trust account |awfully
of fered or provided by a federally insured depository institution
or a subsidiary or affiliate of a federally insured depository
institution.

(ii) An extension of credit that is subject to any of the
foll ow ng acts:

(A) The nortgage brokers, |enders, and servicers licensing

act, 1987 PA 173, MCL 445.1651 to 445.1684.

(B) The secondary nortgage |oan act, 1981 PA 125, MCL 493.51
to 493. 81.

(C© The regulatory loan act, 1939 PA 21, MCL 493.1 to
493. 24.

(D) The consuner financial services act, 1988 PA 161
MCL 487. 2051 to 487.2072.

(E) 1984 PA 379, MCL 493. 101 to 493.114.

(F) The motor vehicle sales finance act, 1950 (Ex Sess)

PA 27, MCL 492.101 to 492. 141.

(ii) A sale of a security or interest in a security that is
subject to the uniformsecurities act, 1964 PA 265, MCL 451.501
to 451.818, or the uniformsecurities act (2002), MCL 451.2101 to
451. 2703.
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(f) "Witten solicitation” neans a postcard or other witten
notice delivered to a buyer's residence that requests that the
buyer contact the seller or seller's agent by tel ephone to
i nqui re about a good or service, unless the postcard or other
witten notice concerns a previous purchase or order or specifies
the price of the good or service and accurately describes the
good or service.

(g) "ADAD' or "automatic dialing and announci ng devi ce" neans
any device or system of devices that is used, whether alone or in
conjunction with other equipnent, for the purpose of
automatically selecting or dialing tel ephone nunbers.

(h) "Comm ssion" neans the public service conm ssion.

(i) "Do-not-call list" means a do-not-call |ist of consuners
and their residential telephone nunbers maintained by the
conmmi ssion, by a vendor designated by the conm ssion, or by an
agency of the federal governnent, under section la.

(j) "Existing custoner"” means an individual who has purchased
goods or services froma person, who is the recipient of a voice
comuni cation fromthat person, and who either paid for the goods
or services within the 12 nonths precedi ng the voice
comuni cation or has not paid for the goods and services at the
time of the voice conmunication because of a prior agreenent
bet ween the person and the individual.

(k) "Person" neans an individual, partnership, corporation,
limted liability conmpany, association, governnental entity, or
other legal entity.

() "Residential tel ephone subscriber” or "subscriber” neans
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a person residing in this state who has residential tel ephone
service.

(m "Tel ephone solicitation" means any voi ce comuni cation
over a tel ephone for the purpose of encouraging the recipient of
the call to purchase, rent, or invest in goods or services during
that tel ephone call. Tel ephone solicitation does not include any
of the follow ng:

(i) A voice communication to a residential tel ephone
subscriber with that subscriber's express invitation or
perm ssion prior to the voice comrunicati on.

(ii) A voice conmunication to an existing custonmer of the
person on whose behal f the voice conmunication is made, unless
t he existing custonmer is a consuner who has requested that he or
she not receive calls fromor on behalf of that person under
section 1c(1)(9).

(iii) A voice conmunication to a residential tel ephone
subscriber in which the caller requests a face-to-face neeting
with the residential telephone subscriber to discuss a purchase,
sale, or rental of, or investnment in, goods or services but does
not urge the residential telephone subscriber to make a deci sion
to purchase, sell, rent, invest, or nake a deposit on that good
or service during the voi ce comruni cati on.

(n) "Tel ephone solicitor"” means any person doi ng business in
this state who nmakes or causes to be nmade a tel ephone
solicitation fromwithin or outside of this state, including, but
not limted to, calls made by use of automated dialing and

announci ng devices or by a |live person.
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(o) "Vendor" neans a person designated by the comm ssion to
mai ntain a do-not-call |ist under section la. The term nay
i nclude a governnental entity.
Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. _ or House Bill No. 5746
(request no. 06004'03) of the 92nd Legislature is enacted into

| aw.
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