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SB- 0460, As Passed House, Jun 5, 2003

HOUSE SUBSTI TUTE FOR
SENATE BILL NO. 460

A bill to anend 1956 PA 218, entitled
"The insurance code of 1956,"
by amendi ng section 3406g (MCL 500. 3406q), as added by 2002 PA
538, and by addi ng chapter 37.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3406q. (1) An expense-incurred hospital, medical, or
surgical policy or certificate delivered, issued for delivery, or
renewed in this state that provides pharmaceutical coverage and a
heal t h mai nt enance organi zati on contract that provides
phar maceuti cal coverage shall provide coverage for an off-| abe
use of a federal food and drug adm nistration approved drug and
t he reasonabl e cost of supplies nedically necessary to adm ni ster
t he drug.

(2) Coverage for a drug under subsection (1) applies if al

of the follow ng conditions are net:
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(a) The drug is approved by the federal food and drug
adm ni strati on.

(b) The drug is prescribed by an all opathic or osteopathic
physician for the treatnent of either of the follow ng:

(i) Alife-threatening condition so long as the drug is
medi cal |y necessary to treat that condition and the drug is on
the plan fornmulary or accessible through the health plan's
formul ary procedures.

(ii)) A chronic and seriously debilitating condition so |ong
as the drug is nedically necessary to treat that condition and
the drug is on the plan formulary or accessible through the
health plan's fornulary procedures.

(c) The drug has been recognized for treatnent for the
condition for which it is prescribed by 1 of the foll ow ng:

(1) The American medi cal association drug eval uati ons.

(ii) The American hospital fornulary service drug
i nformati on.

(iii) The United States pharnacopoei a di spensing information,
volume 1, "drug information for the health care professional”

(iv) Two articles from major peer-reviewed nedical journals
that present data supporting the proposed off-Iabel use or uses
as generally safe and effective unless there is clear and
convincing contradi ctory evidence presented in a major
peer-revi ewed nedi cal journal

(3) Upon request, the prescribing allopathic or osteopathic
physician shall supply to the insurer or health nmaintenance

or gani zati on docunentati on supporting conpliance with subsection
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(2).

(4) This section does not prohibit the use of a copaynent,
deducti bl e, sanction, or a mechanismfor appropriately
controlling the utilization of a drug that is prescribed for a
use different fromthe use for which the drug has been approved
by the food and drug administration. This may include prior
approval or a drug utilization review program Any copaynent,
deducti bl e, sanction, prior approval, drug utilization review
program or mechani smdescribed in this subsection shall not be
nore restrictive than for prescription coverage generally.

(5) As used in this section:

(a) "Chronic and seriously debilitating" neans a di sease or
condition that requires ongoing treatnment to maintain ren ssion
or prevent deterioration and that causes significant |ong-term
nor bi di ty.

(b) "Life-threatening" neans a di sease or condition where the
I'i kelihood of death is high unless the course of the disease is
interrupted or that has a potentially fatal outconme where the end
point of clinical intervention is survival.

(c) "Of-label" means the use of a drug for clinica
i ndi cati ons other than those stated in the | abeling approved by
the federal food and drug adm nistration.

CHAPTER 37
SVALL EMPLOYER GROUP HEALTH COVERAGE
Sec. 3701. As used in this chapter:
(a) "Actuarial certification" nmeans a witten statenment by a

menber of the Anerican acadeny of actuaries or another individual
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acceptable to the comm ssioner that a small enployer carrier is

in conpliance with the provisions of section 3705, based upon the
person's exam nation, including a review of the appropriate
records and the actuarial assunptions and nethods used by the
carrier in establishing premuns for applicable health benefit

pl ans.

(b) "Affiliation period" neans a period of tinme required by a
smal | enployer carrier that nmust expire before health coverage
becones effective

(c) "Base prem um neans the | owest prem um charged or that
could be charged for a rating period under a rating systemby a
small group carrier to small enployers for a health benefit plan
i n a geographic area.

(d) "Carrier" means a person that provides health benefits,
coverage, or insurance in this state. For the purposes of this
chapter, carrier includes a health insurance conmpany authorized
to do business in this state, a nonprofit health care
corporation, a health maintenance organi zation, a nultiple
enpl oyer wel fare arrangenent, or any other person providing a
pl an of health benefits, coverage, or insurance subject to state
i nsurance regul ation.

(e) "COBRA" neans the consolidated omi bus budget
reconciliation act of 1985, Public Law 99-272, 100 Stat. 82.

(f) "Creditabl e coverage" neans, with respect to an
i ndi vidual, health benefits, coverage, or insurance provided
under any of the foll ow ng:

(i) A group health plan
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(i) A health benefit plan.

(iii) Part A or part B of title XVIII of the social security
act, chapter 531, 49 Stat. 620, 42 U.S.C. 1395c to 1395i and
1395i-2 to 1395i-5, and 42 U.S.C 1395 to 1395t, 1395u to 1395w,
and 1395w 2 to 1395w 4.

(iv) Title XIX of the social security act, chapter 531, 49
Stat. 620, 42 U . S.C. 1396 to 1396r-6 and 1396r-8 to 1396v, ot her
t han coverage consisting solely of benefits under section 1929 of
title XI X of the social security act, 42 U S.C 1396t.

(v) Chapter 55 of title 10 of the United States Code, 10
U S C 1071 to 1110. For purposes of chapter 55 of title 10 of
the United States Code, 10 U S.C. 1071 to 1110, "uniformed
services" nmeans the arned forces and the comm ssioned corps of
t he national oceanic and at nospheric adm nistration and of the
public health service.

(vi) A nedical care programof the Indian health service or
of a tribal organization.

(vii) A state health benefits risk pool.

(viii) A health plan of fered under the enpl oyees health
benefits program chapter 89 of title 5 of the United States
Code, 5 U.S.C. 8901 to 8914.

(ix) A public health plan, which for purposes of this chapter
nmeans a plan established or maintained by a state, county, or
ot her political subdivision of a state that provides health
i nsurance coverage to individuals enrolled in the plan.

(x) A health benefit plan under section 5(e) of title | of

t he peace corps act, Public Law 87-293, 22 U S.C. 2504.
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(g) "Eligible enployee" neans an enpl oyee who works on a
full-time basis with a normal workweek of 30 or nore hours.

El i gi bl e enpl oyee i ncludes an enpl oyee who works on a full-tine
basis with a normal workweek of 20 to 30 hours, if an enployer so
chooses and if this eligibility criterionis applied uniformy
anong all of the enployer's enpl oyees and w thout regard to
health status-related factors.

(h) "Geographic area"” neans an area in this state that
i ncludes not less than 1 entire county, established by a carrier
pursuant to section 3705 and used for adjusting prem uns for a
heal th benefit plan subject to this chapter. |In addition, if the
geographic area includes 1 entire county and additional counties
or portions of counties, the counties or portions of counties
nmust be contiguous with at least 1 other county or portion of
anot her county in that geographic area.

(i) "Goup health plan" nmeans an enpl oyee wel fare benefit
pl an as defined in section 3(1) of subtitle A of title I of the
enpl oyee retirenment incone security act of 1974, Public Law
93-406, 29 U.S.C. 1002, to the extent that the plan provides
nmedi cal care, including itens and services paid for as nedical
care to enpl oyees or their dependents as defined under the terns
of the plan directly or through insurance, reinbursenent, or
otherwise. As used in this chapter, all of the follow ng apply
to the termgroup health plan:

(i) Any plan, fund, or programthat would not be, but for
section 2721(e) of subpart 4 of part A of title XXVI1 of the
public health service act, chapter 373, 110 Stat. 1967, 42
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U S.C. 300gg-21, an enployee welfare benefit plan and that is
established or nmintained by a partnership, to the extent that
the plan, fund, or program provides nedical care, including itens
and services paid for as nedical care, to present or forner
partners in the partnership, or to their dependents, as defined
under the terns of the plan, fund, or program directly or

t hrough i nsurance, reinbursenment or otherw se, shall be treated,
subj ect to subparagraph (ii), as an enpl oyee welfare benefit plan
that is a group health plan.

(ii) The term "enpl oyer" also includes the partnership in
relation to any partner.

(1it) The term "participant” also includes an individual who
is, or my becone, eligible to receive a benefit under the pl an,
or the individual's beneficiary who is, or may become, eligible
to receive a benefit under the plan. For a group health plan
mai ntai ned by a partnership, the individual is a partner in
relation to the partnership and for a group health plan
mai nt ai ned by a sel f-enpl oyed individual, under which 1 or nore
enpl oyees are participants, the individual is the self-enployed

i ndi vi dual .

(j) "Health benefit plan" or "plan" neans an expense-incurred

hospital, medical, or surgical policy or certificate, nonprofit
heal th care corporation certificate, or health mai ntenance
organi zation contract. Health benefit plan does not include
accident-only, credit, dental, or disability income insurance;
| ong-term care insurance; coverage issued as a supplenment to

liability insurance; coverage only for a specified disease or
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Senate Bill No. 460 (H 2) as anended June 5, 2003

illness; worker's conpensation or simlar insurance; or

aut onobi | e nedi cal - paynent i nsurance.

(k) "Index rate" neans the arithnmetic average during a rating

period of the base prem um and the hi ghest prem um charged or

that could be charged for each health benefit plan offered by

each small enployer carrier [to each small enployer or sole proprietor]

i n a geographic area.
(1) "Nonprofit health care corporation" neans a nonprofit
heal th care corporation operating pursuant to the nonprofit

health care corporation reformact, 1980 PA 350, MCL 550.1101 to

550. 1704.
(m "Premunt nmeans all noney paid by a small enpl oyer, a
sole proprietor, eligible enployees, or eligible persons as a

condition of receiving coverage froma snmall enployer carrier,
including any fees or other contributions associated with the
heal th benefit plan.

(n) "Rating period" neans the cal endar period for which
prem uns established by a snall enployer carrier are assuned to

be in effect, as determ ned by the small enployer carrier.

(o) "Small enployer" neans any person, firm corporation
partnership, limted liability conpany, or association actively
engaged in business who, on at |east 50%of its working days

during the preceding and current cal endar years, enployed at

| east 2 but not nore than 50 eligible enployees. In determ ning
t he nunber of eligible enployees, conpanies that are affiliated
conpanies or that are eligible to file a conbined tax return for
state taxation purposes shall be considered 1 enployer.

(p) "Small enployer carrier"” neans either of the foll ow ng:
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(i) Acarrier that offers health benefit plans covering the
enpl oyees of a small enpl oyer.

(ii)) A carrier under section 3703(3).

(q) "Sole proprietor” means an individual who is a sole
proprietor or sole shareholder in a trade or business through
whi ch he or she earns at |east 50% of his or her taxable incone
as defined in section 30 of the income tax act of 1967, 1967 PA
281, MCL 206. 30, excluding investnent incone, and for which he or
she has filed the appropriate internal revenue service form 1040,
schedule C or F, for the previous taxable year; who is a resident
of this state; and who is actively enployed in the operation of
t he busi ness, working at |east 30 hours per week in at |east 40
weeks out of the cal endar year

(r) "Waiting period" nmeans, with respect to a health benefit
pl an and an individual who is a potential enrollee in the plan,
the period that nust pass with respect to the individual before
the individual is eligible to be covered for benefits under the
terms of the plan. For purposes of cal cul ating periods of
creditabl e coverage under this chapter, a waiting period shal
not be considered a gap in coverage.

Sec. 3703. (1) This chapter applies to any health benefit
pl an that provides coverage to a small enployer if either of the
following is net:

(a) Any portion of the premiumor benefits is paid by or on
behal f of the small enployer or through salary deductions by the
smal | enpl oyer.

(b) An eligible enployee or dependent is reinbursed for any

S03185' 03 * (H- 2) DKH
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portion of the prem um through wage adjustnents or otherw se, by
or on behalf of the small enpl oyer.

(2) Except as provided in subsection (1), this chapter does
not apply to individual health insurance policies that are
subject to policy formand prem um approval by the comm ssioner.

(3) A nonprofit health care corporation shall nmake avail abl e
upon request a health benefit plan to a sole proprietor. This

chapter does apply to a nonprofit health care corporation

© 00 N o o B~ w N P

providing a health benefit plan to a sole proprietor and to any

=
o

ot her small enployer carrier that elects to provide a health

=
=

benefit plan to a sole proprietor.

[ Sec. 3704. Notwi thstandi ng section 3501, a health nmaintenance
organi zation is not required to offer basic health services as defined in
section 3501 in a health benefit plan under this chapter. A health
mai nt enance organi zation shall nake avail abl e upon request a health
benefit plan that covers at a m ni mum physician services, inpatient
services, outpatient services, anbul ance services, and diagnostic |ab and
Xx-ray services. Al health benefit plans offered by a health mai nt enance
organi zation shall include preventative health services.]

12 Sec. 3705. (1) For adjusting premuns for health benefit

13 plans subject to this chapter, a carrier may establish up to 10

14 geographic areas in this state. A nonprofit health care

15 corporation shall establish geographic areas that cover all

16 counties in this state.

17 [ (2) Except as otherwi se provided in subsection (3), the premiuns for a
18 health benefit plan under this chapter are subject to the follow ng:
19

20

21

22 ]

23 (a) For a nonprofit health care corporation, only industry

24 and age may be used for determning the premuns in a geographic

25 area for a small enployer or sole proprietor |located in that

S03185' 03 * (H- 2) DKH
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26 geographic area and the prem uns charged during a rating period

27 to small enployers and sole proprietors |ocated in that

S03185' 03 * (H- 2) DKH
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Senate Bill No. 460 (H 2) as anended June 5, 2003

geographic area with the same or simlar coverage shall not vary
fromthe index rate by nore than 35% of the index rate.

(b) For a health maintenance organi zation, only industry,
age, gender, group size, and duration of coverage nmay be used for
determining the premuns in a geographic area for a snal
enpl oyer or sole proprietor |located in that geographic area and
the prem uns charged during a rating period to snmall enpl oyers
and sole proprietors located in that geographic area wth the
same or simlar coverage shall not vary fromthe index rate by
nore than 35% of the index rate.

(c) For a small enployer carrier other than a nonprofit
heal th care corporation or health maintenance organi zation,

i ndustry, age, gender, and group size may be used for determ ning
the premuns in a geographic area for a small enployer or sole
proprietor |ocated in that geographic area, except that,
effective March 1, 2008, the maxi mum premiumdifferential for age
for a health benefit plan in a geographic area shall be 5 to 1

In addition, clainms experience, health status, and duration of
coverage nay al so be used for determning the premuns in a
geographic area, but the premuns charged during a rating period
to small enployers and sole proprietors |ocated in that
geographic area with the same or simlar coverage for clains
experience, health status, and duration of coverage
characteristics shall not vary fromthe index rate by nore than

35% of the index rate.

[ (3) This subsection applies beginning on the effective date of this

chapter and continuing until the next renewal period for a health benefit

S03185' 03 * (H- 2) DKH
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Senate Bill No. 460(H2) as anmended June 5, 2003

plan followi ng February 29, 2008 at which time subsection (2) shal
apply.] The

premuns for a plan described in this subsection are subject to
t he foll ow ng:

(a) For a nonprofit health care corporation, industry and age
may only be used if the result is to lower the premumin a
heal th benefit plan in a geographic area for a snmall enployer or
sole proprietor located in that geographic area. This
subdi vision only applies during a health benefit plan renewal
peri od that ends before March 1, 2005.

(b) For a renewal occurring on or after March 1, 2005 and
t hrough February 28, 2006, as follows:

(i) For a nonprofit health care corporation, only industry
and age may be used for determning the premuns in a geographic
area for a small enployer or sole proprietor |ocated in that
geographic area and the prem uns charged during a rating period
to small enployers and sole proprietors |ocated in that
geographic area with the same or simlar coverage shall not be
hi gher than 10% above the index rate nor |ower than 20% bel ow t he
i ndex rate.

(ii)) For a health mai ntenance organi zation, only industry,
age, gender, group size, and duration of coverage nmay be used for
determining the premuns in a geographic area for a snal
enpl oyer or sole proprietor |located in that geographic area and
the prem uns charged during a rating period to snmall enpl oyers
and sole proprietors located in that geographic area with the
sanme or simlar coverage shall not vary fromthe index rate by

nore than 70% of the index rate.

S03185' 03 * (H- 2) DKH
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(iii) For a small enployer carrier other than a nonprofit
heal th care corporation or health mai ntenance organi zation,

i ndustry, age, gender, and group size may be used for determ ning
the premuns in a geographic area for a small enployer or sole
proprietor |located in that geographic area. |In addition, claim
experience, health status, and duration of coverage nmay al so be
used for determining the premuns in a geographic area, but the
prem uns charged during a rating period to snmall enployers and
sole proprietors with the sane or simlar coverage for clains
experi ence, health status, and duration of coverage
characteristics shall not vary fromthe index rate by nore than
70% of the index rate.

(c) For a renewal occurring on or after March 1, 2006 and
t hrough February 28, 2007, as follows:

(1) For a nonprofit health care corporation, only industry
and age may be used for determning the premuns for a snal
enpl oyer or sole proprietor |located in that geographic area and
the prem uns charged during a rating period to small enpl oyers
and sole proprietors located in that geographic area with the
same or simlar coverage shall not be higher than 20% above the
i ndex rate nor |ower than 30% bel ow the index rate.

(ii) For a health mai ntenance organi zation, only industry,
age, gender, group size, and duration of coverage nmay be used for
determining the premuns in a geographic area for a snal
enpl oyer or sole proprietor |located in that geographic area and
the prem uns charged during a rating period to snmall enpl oyers

and sole proprietors located in that geographic area with the

S03185' 03 * (H- 2) DKH
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same or simlar coverage shall not vary fromthe index rate by
nore than 60% of the index rate.

(iii) For a small enployer carrier other than a nonprofit
heal th care corporation or health mai ntenance organi zation,

i ndustry, age, gender, and group size may be used for determ ning
the premuns in a geographic area for a small enployer or sole
proprietor |located in that geographic area. |In addition, claim
experience, health status, and duration of coverage nay al so be
used for determning the premuns in a geographic area, but the
prem uns charged during a rating period to snmall enployers and
sole proprietors with the sane or simlar coverage for clains
experience, health status, and duration of coverage
characteristics shall not vary fromthe index rate by nore than
60% of the index rate.

(d) For a renewal occurring on or after March 1, 2007 and
t hrough February 29, 2008, as follows:

(i) For a nonprofit health care corporation, only industry
and age may be used for determning the premuns in a geographic
area for a small enployer or sole proprietor |ocated in that
geographic area and the prem uns charged during a rating period
to small enployers and sole proprietors |ocated in that
geographic area with the same or simlar coverage shall not be
hi gher than 30% above the index rate nor |ower than 35% bel ow t he
i ndex rate.

(ii) For a health mai ntenance organi zation, only industry,
age, gender, group size, and duration of coverage nmay be used for

determining the premuns in a geographic area for a snal

S03185' 03 * (H- 2) DKH
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enpl oyer or sole proprietor |located in that geographic area and
the prem uns charged during a rating period to snmall enpl oyers
and sole proprietors located in that geographic area wth the
same or simlar coverage shall not vary fromthe index rate by
nore than 50% of the index rate.

(iii) For a small enployer carrier other than a nonprofit
heal th care corporation or health mai ntenance organi zation,

i ndustry, age, gender, and group size may be used for determ ning
the premuns in a geographic area for a small enployer or sole
proprietor |located in that geographic area. 1In addition, claim
experience, health status, and duration of coverage nay al so be
used for determning the premuns in a geographic area, but the
prem uns charged during a rating period to snmall enployers and
sole proprietors with the sane or simlar coverage for clains
experience, health status, and duration of coverage
characteristics shall not vary fromthe index rate by nore than
50% of the index rate.

(4) For a sole proprietor, a small enployer carrier nmay
charge an additional amount of up to 25% above the prem unms in
subsections (2) and (3).

(5) Except as provided in subsection (3), the percentage
increase in the premiumcharged to a snmall enployer for a new
rating period shall not exceed the sum of the foll ow ng:

(a) The percentage change in the base premumfor the health
benefit plan measured fromthe first day of the prior rating
period to the first day of the newrating period. For a health

benefit plan for which the small enployer carrier is not issuing

S03185' 03 * (H- 2) DKH
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Senate Bill No. 460 (H 2) as anended June 5, 2003

new policies, the carrier shall use the percentage change in the
base prem um

(b) An adjustnent as follows:

(i) For a nonprofit health care corporation, an adjustnent
not to exceed 35% annual ly, and adjusted pro rata for rating
periods of |less than 1 year, due to industry and age of the snal
enpl oyer's enpl oyees or the enpl oyees' dependents or of the sole
proprietor or the sole proprietor's dependents.

(ii)) For a health mai ntenance organi zation, an adjustnment not
to exceed 35% annual |y, and adjusted pro rata for rating periods
of less than 1 year, due to industry, age, gender, group size,
and duration of coverage of the small enployer's enpl oyees or the
enpl oyees' dependents or of the sole proprietor or the sole
proprietor's dependents.

(iii) For a small enployer carrier other than a nonprofit

heal th care corporation or health mai ntenance organi zation, [an

adj ustment not to exceed 35% annual |y, and adjusted pro rata for rating
periods of |less than 1 year, due to industry, age, gender, and group size
of the small enployer's enpl oyees or the enployees' dependents or of the

17
18
19
20
21
22
23
24
25
26
27

sole proprietor or the sole proprietor's dependents and] an

adj ustment not to exceed 15% annual |y, and adjusted pro rata for
rating periods of less than 1 year, due to clains experience,
health status, and duration of coverage of the snmall enployer's
enpl oyees or enpl oyees' dependents or of the sole proprietor or
the sole proprietor's dependents.

(c) Any adjustnment due to change in coverage.

(6) Beginning 1 year after the effective date of this
chapter, if a small enployer or sole proprietor had been
self-insured for health benefits i mredi ately precedi ng
application for a health benefit plan subject to this chapter, a
carrier may charge an additional prem umof up to 33% above the
S03185' 03 * (H2) DKH
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prem umin subsection (2) or (3) for no nore than 2 years.

(7) Notwi thstandi ng subsection (2) or (3), health benefit
pl an options, nunber of famly nmenbers covered, and nedicare
eligibility may be used in establishing a small enpl oyer's or
sole proprietor's prem um

(8) A small enployer carrier shall apply all rating factors
consistently with respect to all small enployers and sole
proprietors in a geographic area. Except as provided in
subsection (7), a small enployer carrier shall bill a small
enpl oyer group only with a conposite rate and shall not bill so
that 1 or nore enployees in the small enployer group are charged

a higher prem umthan another enployee in that small enpl oyer

gr oup.
Sec. 3706. (1) A small enployer carrier may apply an open

enroll ment period for sole proprietors. |If a small enployer

carrier applies an open enrollnent period for sole proprietors,

the open enroll ment period shall be offered at |east annually and
shall be at least 1 nonth | ong.

(2) A small enmployer carrier is not required to offer or
provide to a sole proprietor all health benefit plans avail abl e
to small enployers who are not sole proprietors. However, a
smal | enployer carrier is required to offer to all sole
proprietors all health benefit plans in a geographic area that
are available to any sole proprietor in that geographic area.

(3) Asmall enployer carrier may exclude or limt coverage
for a sole proprietor for a condition only if the exclusion or

limtation relates to a condition for which nmedi cal advice,
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di agnosis, care, or treatnment was reconmended or received within
6 nmonths before enroll nent and the exclusion or limtation does
not extend for nore than 6 nonths after the effective date of the
heal th benefit plan.

(4) A small enployer carrier shall not inpose a preexisting
condition exclusion for a sole proprietor that relates to
pregnancy as a preexisting condition or with regard to a child
who is covered under any creditable coverage within 30 days of
birth, adoption, or placenent for adoption, provided that the
child does not experience a significant break in coverage and
provi ded that the child was adopted or placed for adoption before
attaining 18 years of age. A period of creditable coverage under
t his subsection shall not be counted for enrollnment of an
i ndi vi dual under a health benefit plan if, after this period and
before the enrol Il nent date, there was a 63-day period during al

of which the individual was not covered under any creditable

cover age.
Sec. 3707. (1) As a condition of transacting business in
this state with small enployers, every small enpl oyer carrier

shall make available to small enployers all health benefit plans
it markets to small enployers in this state. A small enployer
carrier shall be considered to be marketing a health benefit plan
if it offers that plan to a snmall enployer not currently
receiving a health benefit plan fromthat small enpl oyer

carrier. A small enployer carrier shall issue any health benefit
plan to any small enployer that applies for the plan and agrees

to make the required prem um paynents and to satisfy the other
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reasonabl e provi sions of the health benefit plan not inconsistent
with this chapter.

(2) Except as otherwi se provided in this subsection, a snal
enpl oyer carrier shall not offer or sell to small enployers a
heal th benefit plan that contains a waiting period applicable to
new enroll ees or |ate enrollees. However, a small enployer
carrier may offer or sell to small enployers other than sole
proprietors a health benefit plan that provides for an
affiliation period of tine that nust expire before coverage
becones effective for a new enrollee or a late enrollee if all of
the followng are net:

(a) The affiliation period is applied uniformy to all new
and late enrollees and dependents of the new and | ate enroll ees
of the small enployer and without regard to any health
status-rel ated factor.

(b) The affiliation period does not exceed 60 days for new
enrol | ees and does not exceed 90 days for |ate enroll ees.

(c) The small enployer carrier does not charge any prem uns
for the enrollee during the affiliation period.

(d) The coverage issued is not effective for the enrollee
during the affiliation period.

Sec. 3708. (1) A health benefit plan offered to a snal
enpl oyer by a snmall enployer carrier shall provide for the
acceptance of late enrollees subject to this chapter.

(2) A small employer carrier shall permt an enployee or a
dependent of the enployee, who is eligible, but not enrolled, to

enroll for coverage under the ternms of the small enployer health
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benefit plan during a special enrollnent period if all of the
foll owi ng apply:

(a) The enpl oyee or dependent was covered under a group
heal th plan or had coverage under a health benefit plan at the
time coverage was previously offered to the enpl oyee or
dependent.

(b) The enpl oyee stated in witing at the tine coverage was
previously offered that coverage under a group health plan or
ot her health benefit plan was the reason for declining
enroll ment, but only if the small enployer or carrier, if
applicable, required such a statenment at the tinme coverage was
previously offered and provided notice to the enpl oyee of the
requi renent and the consequences of the requirenment at that
time.

(c) The enpl oyee's or dependent's coverage described in
subdi vision (a) was either under a COBRA continuation provision
and that coverage has been exhausted or was not under a COBRA
continuation provision and that other coverage has been
termnated as a result of loss of eligibility for coverage,

i ncl udi ng because of a |egal separation, divorce, death,

term nati on of enploynent, or reduction in the nunber of hours of
enpl oynent or enployer contributions toward that other coverage
have been terminated. |In either case, under the ternms of the
heal th benefit plan, the enployee nust request enroll ment not

| ater than 30 days after the date of exhaustion of coverage or
term nati on of coverage or enployer contribution. |[|f an enpl oyee

requests enrol I nent pursuant to this subdivision, the enroll nent
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is effective not later than the first day of the first cal endar
nmont h begi nning after the date the conpleted request for
enrol Il ment is received.

(3) A small enployer carrier that makes dependent coverage
avai |l abl e under a health benefit plan shall provide for a
dependent special enrollnment period during which the person nmay
be enrolled under the health benefit plan as a dependent of the
i ndi vidual or, if not otherwi se enrolled, the individual may be
enrol |l ed under the health benefit plan. For a birth or adoption
of a child, the spouse of the individual may be enrolled as a
dependent of the individual if the spouse is otherwi se eligible
for coverage. This subsection applies only if both of the
foll owi ng occur:

(a) The individual is a participant under the health benefit
plan or has nmet any affiliation period applicable to becomng a
partici pant under the plan and is eligible to be enrolled under
the plan, but for a failure to enroll during a previous
enrol | ment period.

(b) The person becones a dependent of the individual through
marriage, birth, or adoption or placenent for adoption.

(4) The dependent special enrollnment period under subsection
(3) for individuals shall be a period of not |ess than 30 days
and begins on the later of the date dependent coverage is nade
avai l able or the date of the nmarriage, birth, or adoption or
pl acenent for adoption. If an individual seeks to enroll a
dependent during the first 30 days of the dependent speci al

enrol | ment period under subsection (3), the coverage of the
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dependent shall be effective as foll ows:
(a) For marriage, not later than the first day of the first
mont h begi nning after the date the conpl eted request for
enrol Il ment is received.

(b) For a dependent's birth, as of the date of birth.

(c) For a dependent's adoption or placenment for adoption, the

date of the adoption or placenent for adoption.

Sec. 3709. (1) Except as provided in this section,
requi renents used by a small enployer carrier in determ ning
whet her to provide coverage to a small enployer shall be applied
uniformy anong all small enployers applying for coverage or
receiving coverage fromthe small enployer carrier. |If a small
enpl oyer carrier waives a mninmumparticipation rule for a snall
enpl oyer, the carrier cannot |later enforce that m ni mum
participation rule for that small enpl oyer.

(2) A small enployer carrier may deny coverage to a snal
enpl oyer if the small enployer fails to enroll enough of its
enpl oyees to neet the m ninmum participation rules established by
the carrier pursuant to sound underwiting requirenments. A
m ni mum participation rule may require a snall enployer to enrol
a certain nunber or percentage of enployees with the snal
enpl oyer carrier as a condition of coverage. A mninmm
participation rule is subject to the follow ng:

(a) For a small enployer of 10 or fewer eligible enployees,
may require enrollment of up to 100% of the small enployer's

enpl oyees seeking health care coverage through the snall

enpl oyer.
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(b) For a small enployer of 11 to 25 eligible enpl oyees, may
require enrollment of up to 75% of the small enployer's enpl oyees
seeking health care coverage through the small enployer.

(c) For a small enployer of 26 to 40 eligible enpl oyees, may
require enrollment of up to 65% of the snmall enployer's enpl oyees
seeking health care coverage through the snmall enployer.

(d) For a small enployer of 41 to 50 eligible enpl oyees, may
require enrollment of up to 50% of the small enployer's enpl oyees
seeking health care coverage through the small enployer.

Sec. 3711. (1) Except as provided in this section, a small
enpl oyer carrier that offers health coverage in the smal
enpl oyer group market in connection with a health benefit plan
shall renew or continue in force that plan at the option of the
smal | enpl oyer or sole proprietor.

(2) Quaranteed renewal under subsection (1) is not required
in cases of: fraud or intentional m srepresentation of the smal
enpl oyer or, for coverage of an insured individual, fraud or
m srepresentation by the insured individual or the individual's
representative; |lack of paynent; nonconpliance with m ni num
participation or enployer contribution requirenents; if the smal
enpl oyer carrier no longer offers that particular type of
coverage in the market; or if the sole proprietor or smnal
enpl oyer noves outside the geographic area.

Sec. 3712. (1) If a small enployer carrier decides to
di scontinue offering all small enployer health benefit plans in a
geographic area, all of the follow ng apply:

(a) The small enployer carrier shall provide notice to the

S03185' 03 * (H- 2) DKH



© 00 N o o0~ W N PP

N NN N N N NN R R P B B B R B R
N~ o 00~ W N RPBP O © 0 N O 00N~ W N P O

24
comni ssioner and to each small enpl oyer covered by the snall
enpl oyer carrier in the geographic area of the discontinuation at
| east 180 days prior to the date of the discontinuation of the
cover age.

(b) Al small enployer health benefit plans issued or
delivered for issuance in the geographic area are discontinued
and all current health benefit plans in the geographic area are
not renewed.

(c) The small enployer carrier shall not issue or deliver for
i ssuance any small enpl oyer health benefit plans in the
geographic area for 5 years beginning on the date the | ast snal
enpl oyer health benefit plan in the geographic area is not
renewed under subdivision (b).

(d) The small enployer carrier shall not issue or deliver for
i ssuance for 5 years any small enployer health benefit plans in
an area that was not a geographic area where the snmall enpl oyer
carrier was issuing or delivering for issuance snall enpl oyer
heal th benefit plans on the date notice was gi ven under
subdivision (a). The 5-year period under this subdivision begins
on the date notice was given under subdivision (a).

(2) A nonprofit health care corporation shall not cease to
renew all health benefit plans in a geographic area.

Sec. 3713. Each small enployer carrier shall provide all of
the following to a snmall enpl oyer upon request and upon entering
into a contract with the small enpl oyer

(a) The extent to which premunms for a specific small

enpl oyer are established or adjusted due to any permtted
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characteristic and rating factors of the snmall enployer's
enpl oyees and the enpl oyees' dependents.

(b) The provisions concerning the carrier's right to change
prem uns, permtted characteristics, and any rating factors under
this chapter that affect changes in prem uns.

(c) The provisions relating to renewability of coverage.

Sec. 3715. (1) Each small enployer carrier shall maintain
at its principal place of business a conplete and detail ed
description of its rating practices and renewal underwiting
practices, including information and docunentation that
denonstrate that its rating nethods and practices are based upon
commonly accepted actuarial assunptions and are in accordance
wi th sound actuarial principles.

(2) Each small enployer carrier shall file each March 1 with
t he conm ssioner an actuarial certification that the carrier is
in conpliance with this section and that the rating nmethods of
the carrier are actuarially sound. A copy of the actuaria
certification shall be retained by the carrier at its principa
pl ace of busi ness.

(3) A small enployer carrier shall make the information and
docunent ati on described in subsection (1) available to the
commi ssi oner upon request. The information and docunentati on
descri bed in subsection (1) are not subject to disclosure under
the freedomof information act, 1976 PA 442, MCL 15.231 to
15. 246, to persons outside of the office of financial and
i nsurance services unless agreed to by the small enployer carrier

or as ordered by a court of conpetent jurisdiction.
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(4) This sectionis in addition to, and not in substitution
of, the applicable filing provisions in this act and in the
nonprofit health care corporation reformact, 1980 PA 350, MCL

550. 1101 to 550.1704.

[ Sec. 3716. This chapter does not apply to a health benefit plan
covering an enpl oyee of a small enployer that is a high deductible plan,
as defined in section 220 of the internal revenue code of 1986, issued in
conjunction with an Archer nedi cal savings account or with a health
rei mbursenent arrangenent. |

Sec. 3717. [(1)] Upon a [request] for suspension by the snal
enpl oyer carrier and a finding by the conmm ssioner after
consulting with the attorney general that either the suspension
is reasonable in light of the financial condition of the carrier
or that the suspension would enhance the efficiency and fairness
of the marketplace for small enployer health insurance, the
commi ssi oner may suspend all or any part of section 3705 as to
The prem uns applicable to 1 or nore small enployers for 1 or

nore rating periods and may suspend section 3712(1)(c) or (d).

[(2) A small enployer carrier that is not a nonprofit health care
corporation or health maintenance organi zati on and whose capital and
surplus as concerns policyhol ders as of Decenber 31, 2003 as shown on the
annual financial statement filed with the conm ssioner is $8, 000, 000. 00
or less may be exenpt fromthis chapter, if the carrier files with the
conmmi ssioner a witten request for an exenption and the conmm ssi oner
after reviewing the carrier's request and annual financial statenent,
deterni nes an exenption is warranted.

(3) An exenption granted under subsection (2) is effective for 3
years, so long as the carrier experiences no disproportionate growth in
prem um vol une in business witten, or changes in the carrier's pattern,
| ocation, or contours of that insurance business which indicate that the
carrier is utilizing its exenption to take unfair conpetitive advantage
of conpeting carriers who do not qualify for the exenption. A carrier
that neets the requirenents of subsections (2) to (5) may reapply every 3
years to the comm ssioner for a subsection (2) exenption. The
conmmi ssi oner shall determ ne whether the continuation of the exenption is
war r ant ed.

(4) The conmm ssioner shall not grant an exenption under subsection (2)
to any carrier that directly, or indirectly through 1 or nore
internediaries, controls, is controlled by, or is under conmon control
with a carrier whose surplus as concerns policyholders is in excess of
the amobunt stated in subsection (2).
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(5) Acarrier admtted to do business in this state after January 1,
2004 is not eligible for an exenption under subsection (2).

(6) This chapter does not apply to a health benefit plan covering an
enpl oyee of a snmall enployer that is a high deductible plan, as defined
in section 220 of the internal revenue code of 1986, issued in
conjunction with an Archer nedi cal savings account or with a health
rei mbursenent arrangenent. |

14 Sec. 3718. A nonprofit health care corporation is subject

15 to section 619 of the nonprofit health care corporation reform
16 act, 1980 PA 350, MCL 550. 16109.

17 Sec. 3721. (1) By March 1, 2006 and by each March 1 after
18 2006, the comm ssioner shall nmake a determination as to whether a
19 reasonabl e degree of conpetition in the small enployer carrier

20 health market exists on a statewide basis. |f the conm ssioner
21 determ nes that a reasonabl e degree of conpetition in the snal

22 enployer carrier health market does not exist on a statew de

23 basis, the conm ssioner shall hold a public hearing and shal

24 issue a report delineating specific classifications and kinds or
25 types of insurance, if any, where conpetition does not exist and
26 any suggested statutory or other changes necessary to increase or

27 encourage conpetition. The report shall be based on rel evant
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econonmic tests, including, but not limted to, those in
subsection (3). The findings in the report shall not be based on
any single neasure of conpetition, but appropriate weight shall
be given to all measures of conpetition

(2) If the results of the report issued under subsection (1)
are disputed or if the comm ssioner determ nes that circunstances
that the report was based on have changed, the conmm ssioner shal
i ssue a supplenmental report to the report under subsection (1)
that includes a certification of whether or not a reasonable
degree of conpetition exists in the small enployer carrier health
mar ket. The suppl enental report and certification shall be
i ssued not | ater than Decenber 15 inmmediately follow ng the
rel ease of the report under subsection (1) that this report
suppl emrents and shall be supported by substantial evidence.

(3) All of the follow ng shall be considered by the
commi ssi oner for purposes of subsections (1) and (2):

(a) The extent to which any carrier controls all or a portion
of the small enployer carrier health benefit plan market.

(b) Whether the total nunber of carriers witing snall
enpl oyer health benefit plan coverage in this state is sufficient
to provide multiple options to snmall enpl oyers.

(c) The disparity anong snall enployer health benefit plan
prem uns and classifications to the extent that those
classifications result in rate differentials.

(d) The availability of small enployer health benefit plan
coverage to snmall enployers in all geographic areas and all types

of busi ness.
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(e) The overall rate level that is not excessive, inadequate,
or unfairly discrimnatory.

(f) Any other factors the conm ssioner considers rel evant.

(4) The reports and certifications required under subsections
(1) and (2) shall be forwarded to the governor, the clerk of the
house, the secretary of the senate, and all the nenbers of the
senate and house of representatives standing comittees on
i nsurance and heal th issues.

Sec. 3723. The provisions of this chapter apply to each
health benefit plan for a snmall enpl oyer or sole proprietor that
is delivered, issued for delivery, renewed, or continued in this
state on or after the effective date of this chapter. For
purposes of this section, the date a health benefit plan is
continued is the first rating period that begins on or after the
effective date of this chapter

Enacting section 1. This anendatory act does not take
ef fect unless Senate Bill No. 234 of the 92nd Legislature is
enacted into | aw

Enacting section 2. This anmendatory act takes effect 6

nmont hs after the date this anmendatory act is enacted.
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