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SB- 0512, As Passed House, February 12, 2004

HOUSE SUBSTI TUTE FOR
SENATE BILL NO 512

A Dbill to amend 1986 PA 255, entitled
"Prepaid funeral contract funding act,"”
by amending the title and sections 1, 3, 4, 5 6, 7, 8, 9, 10,
11, 12, 13, 15, 16, 18, 19, 20, 21, 22, 23, and 24 (MCL 328.211,
328.213, 328.214, 328.215, 328.216, 328.217, 328.218, 328.219,
328.220, 328.221, 328.222, 328.223, 328.225, 328.226, 328.228,
328. 229, 328.230, 328.231, 328.232, 328.233, and 328. 234),
section 19 as anended by 2002 PA 325.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE

An act to regulate the sale and providing of —eertain

funeral —geoeds—or—funeral— and cenetery nerchandi se and services

and other related interests; to regulate the use of funds

received by sellers and providers of —funeralgoeds—or— certain

mer chandi se, funeral and cenetery services, land or interests in
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| and, and related other interests; to prescribe certain powers

and duties of —the— certain departnents —eftH-censingand
regulation,—rental—health—and-social—services— and certain other

state and local officers; to provide for the promul gation of
rul es and establishnent of fees; and to provide —eertabn— for
penal ti es and renedi es.

Sec. 1. This act shall be known and may be cited as the
"prepaid funeral —ecoentractfunding— and cenetery sales act".

Sec. 3. (13— As used in this act:

(a) "Burial right" neans a right of earth internment.

(b) "Casket" neans any box or container consisting of 1 or
nore parts in which a dead human body is placed —prior—to— before
i nternment, entonbnent, or cremation —which— that nmay or nmay not
be permanently interred, entonbed, or cremated with the dead
human body. —A— Casket includes a pernmanent internent or
ent onbnent receptacl e —-whieh—+s— designed or intended for use
wi thout a vault. —shal—alsebe considereda—casket—

(c) 22— "Catafal que" neans an ornanental or decorative
obj ect or structure —which—+s— placed beneath, over, or around a
casket, vault, or a dead human body —prier—teo— before fina
di sposition of the dead human body.

(d) "Cenetery" neans 1, or a conbination of nore than 1, of
t he foll ow ng:

(1) A burial ground for earth interments.

(i) A mausol eum for crypt entonbnents.

(iii) A crematory for the incineration of human remains.

(iv) A colunmbariumfor the inurnment of crenmated renains.
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Senate Bill No. 512 (H 3) as anended February 12, 2004

(e) 3)— "Cenetery burial vault or other outside container"
means a box or contai ner —-whieh—+s— used solely at the place of
internment to permanently surround or enclose a casket and to
support the earth above the casket after burial. Cenetery buria
vault or other outside container —shall— does not include a
catafal que, a conbination unit, or any product —whieh+s

designed or intended to be used with a catafal que or conbination

unit. —Hf-a cenetery burial vault or other outside container is

. lod_f bur i al Lo f I :
e | bodyi neidedi : Ll |

28-i-nches—w-de-by 82 inches long-by 24 -inches high-

(f) "[Cenetery] nmerchandi se" neans nerchandi se described in
section 4(1) (k) (i).

(g) "Cenetery services" means crenmations, grave openi ngs and
closings, and installation of grave menori al s.

(h) "Col unbariunt nmeans a building or other aboveground
structure that is affixed to land and is a permanent repository
for cremated human remains.

(1) 4)— "Conbination unit" means any product consisting of
a unit or a series of units —which-are— designed or intended to
be used together as both a casket and as a pernanent buria
recept acl e.

(j) €5)— "Consideration” or "contract price" neans noney and
ot her property to be paid as total conpensation to a contract
seller or provider for the funeral or cenetery services —and

funeral—goeds— or nerchandi se, or both, to be perfornmed or
furni shed under a prepaid —funeral— contract, —but—does—not
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4
relude—finance—charges— | ate paynent penalties, paynents
required to be nade to a governnental agency at the tine the
contract is entered into, and inconme earned on the funds.

- Further, consideration or contract price shall not include a
comm-ssion—as—adthorized by seetion—12(1H— Mney paid for the

services to be perfornmed under a prepaid —funeral— contract nmay

be paid in a lunp sumor in installnents.

contract—beneticiary—

(k) A— "Contract beneficiary" neans an individua
specified or inplied in a prepaid —funeral— contract for whomthe
funeral or cenetery services or —funeral—geeds— merchandi se shal
be perforned or furnished after death.

() 8)— "Contract buyer"” neans an individual, including a
contract beneficiary, who purchases —funeral—goeds— nerchandi se

or funeral or cenetery services pursuant to a prepaid —funeral

contract.
(m —{9)— "Contract seller" neans a person who sells, nmkes
avai |l abl e, or provides prepai d —funeral— contracts.

(n) "Crypt" neans a chanber in a mausol eum of sufficient size

to entonb the uncremated remains of a deceased person.

(0) 36)— "Departnent” nmeans the departnent of —t-eensing
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ahrd—regulation— | abor and econom c grow h.
Sec. 4. (1) As used in this act:
(a) "Depository" neans a state or —natienal—bank—whichis—a

businhess—i+nthis—state— nationally chartered bank or state or
federally chartered savings and | oan associ ati on, savi ngs bank,
or credit union whose deposits are insured by an agency of the
United States government under the laws of this state or the
United States. Depository includes the trust departnment, if any,
of an entity referred to in this subsection.

(b) "Detroit consumer price index" neans the index for al
urban wage earners for the Detroit statistical area fromthe
United States departnent of |abor, bureau of |abor statistics.

(c) 22— "Escrow agent" neans a person who holds, invests,
and di sburses principal and i ncone fromthe funds recei ved under
a prepai d —funeral— contract.

(d) 3)— "Funds" neans all noney or other consideration
actual ly received froma contract buyer by a contract seller or
provi der or an assignee fromthe contract buyer in connection
W th any aspect of the sale of a prepaid —funreral— contract,

i ncludi ng finance charges, but does not include | ate paynent
penal ties, paynments required to be nade to a governnental agency

at the tinme the contract is entered into, or a conmm SSion
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aut hori zed by section 12(1).

regulation—act—Aet—No—251 of the PubliecActs—of 1968 being
sections 456.521 1o 456.543 of the Mchigan Compiled Laws.

(e) 5)— "Funeral services" neans services customarily

performed by a nortuary science |licensee who is |icensed pursuant
to —seetions—1801 to1812— article 18 of the occupational code,
—Act—No—299of the Public—Acts—of 1980, beihg—seections—339-1801
t6—339-1812 of the M-echiganConpiledLaws— 1980 PA 299,

MCL 339. 1801 to 339.1812. —Further—Funeral— Funeral services
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—neludes— include, but —+s— are not linmted to, care of dead
human remai ns, enbal mi ng, preparati on of dead human remains for
final disposition, professional services relating to a funeral or
an alternative to a funeral or final disposition of dead human
remai ns, transportation of dead human remains, |inousine
services, use of facilities or equipnent for view ng dead human
remains, visitation, nmenorial services, or services which are
used in connection with a funeral or alternative to a funeral,
coordi nating or conducting funeral rites or cerenonies,
cremations, and other services provided in connection with a
funeral, alternative to a funeral, or final disposition of dead
human renai ns.

(f) "Grave nmenorial" means a stone or other structure or item
used for the purpose of nenorializing a decedent and pl aced on or
in proximty to a place of burial, internent, or entonbnent of a
casket, catafalque, or vault or on or in proximty to a place of
i nurnment .

(g) —6)— "CGuaranteed price contract” neans a prepaid
—funeral— contract under which funds received are hel d pursuant
to an escrow agreenent. —Fhe— A guaranteed price contract has a
guaranteed fixed price for which specified —funeral—goeds
nmer chandi se or funeral or cenetery services are required to be
sold to or nmade avail able for a contract buyer or for a contract
beneficiary, regardl ess of the cost or value of the —funeral
goods— nerchandi se or funeral or cenetery services at the tinme of
death of the contract beneficiary. Under the guaranteed price

contract, additional consideration —shalH— is not —be— charged
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8
for the originally contracted for —funheral—goeds—and— nerchandi se

or funeral or cenetery services at the time of delivery of the
—funeral—goods—and— nerchandi se or funeral and cenetery services.
—contractedfor—

(h) —A— "I ncone" neans the noney earned by the investnent
of the principal, including, but not limted to, interest,

di vi dends, and gains or |osses on the sale of, deposit of, or
exchange of, property using invested principal anounts.

(i) "Interment” nmeans the disposition of human renai ns by
earth internment, entonbnent, or inurnnent.

(j) "Mausol eunt’ nmeans a buil ding or other aboveground
structure that is affixed to land and is a pernanent repository
for human remains.

(k) Subject to subsection (2), "merchandi se" neans both of
the foll ow ng:

(i) Cenetery burial vaults or other outside containers, grave
nmenorial s, and urns.

(ii) Itenms of merchandise sold or offered for sale or |ease
to consuners that will be used in connection with a funeral or an
alternative to a funeral or the final disposition of human
remai ns, including, but not limted to, caskets, conbination
units, and cat af al ques.

(2) Merchandi se does not include land, interests in |land, or
interests in mausol euns or colunbariuns that are sold by a
cenmetery that conplies with the endowrent care trust fund
requirenents of the cenmetery regulation act, 1968 PA 251, MCL
456. 521 to 456. 543.
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Sec. 5. —(3H— As used in this act:
(a) "Nonguaranteed price contract” neans a prepai d —funeral
contract under which funds received are held pursuant to an
escrow agreenent between a contract seller or provider and a

contract buyer ——Under—theterns—of this contract—a contract

L] L d I I neinal | and
are applied to the cost of the —funeral—goeds— nmerchandi se or
funeral or cenetery services, which —funeral—gooeds—and

mer chandi se or funeral or cenetery services may be sel ected by
the contract buyer at the tine the contract is signed or as
selected by a person legally authorized to procure —funeral—goods
and— merchandi se or funeral or cenetery services at the tinme of
death of the contract beneficiary. —However—this— A
nonguar ant eed price contract —shalH— does not obligate the
contract beneficiary's estate or the person who is legally
entitled to make funeral or cenetery arrangenents for a deceased
contract beneficiary to purchase specific —geeds—and— nerchandi se
or funeral or cenetery services which were sel ected before the
contract beneficiary's death —ner—shall—thisecoentract— and does
not obligate either the contract beneficiary's estate or the
person who is entitled to nmake funeral or cenetery arrangenents
for a deceased contract beneficiary to expend a specific anmount
on —funeral—goods— nerchandi se or funeral or cenetery services.

(b) 22— "Person” neans an individual, group of individuals,
sol e proprietorship, partnership, limted liability conpany,

associ ation, corporation, —a—gevernrenrtal— governnment agency,

cenetery, or a conbination of these |legal entities.
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(c) "Physical delivery and retention" neans actual control
and possessi on of merchandi se that has been permanently
relinqui shed by a contract seller or a provider, or the agent of
either, to the contract buyer or the contract beneficiary. In
t he case of a grave menorial or urn, physical delivery and
retenti on nmeans that the grave nenorial or urn has been
permanently inscribed with the nane of the person being
nmenori ali zed. Physical delivery and retention does not occur if
the contract seller or provider takes either of the follow ng
actions:

(i) Arranges or induces the buyer to arrange for the storage
or war ehousi ng of nerchandi se ordered pursuant to a prepaid
contract, with or without evidence that legal title has passed.

(i) Acquires or reacquires actual or constructive possession
or control of nerchandise after initial delivery to the contract
buyer or contract beneficiary.

(d) 3)— "Prepaid —funeral— contract” means a contract
requiring paynent in advance for funeral or cenetery services or
—forfuneral—goods— nerchandi se, physical delivery and retention
of which would occur after death under a guaranteed price
contract or a nonguaranteed price contract. Prepaid —funeral
contracts —shalH— do not include a contract for the sale of

—funeral—goods— nerchandi se or funeral or cenetery services
—which—+s— entered into after the death of the —persenfor—whose

benefit the goods or services are acquired contract

benefi ci ary.

(e) 44— "Principal" neans the noney ——FH+nance—echargess— or
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ot her consideration actually deposited in the escrow or trust
accounts required by —seetion212— this act.

(f) 5)— "Provider" neans any person who furni shes or agrees
to furni sh funeral—goeds— nerchandi se or funeral or cenetery
services pursuant to a prepaid —funeral— contract, whether or not
that person is the contract seller. |In the case of —funeral
gooeds— ner chandi se, provi der —shal—mrean— neans the person who
arranges for delivery of the —funeral—goeds— nerchandise at the
time of the death of the contract beneficiary and not the
manuf acturer of the —geeds— nmerchandise. In the case of funera
services, provider —shal—nean— neans a person —H-ecensed-pursuant
to—seetion—1806(3)of the ocecupationalcode—Act—No—299 of the

bii e . . ; chi

Conpiled—tLaws— who possesses all |icenses necessary to perform
the funeral services specified in the prepaid contract. In the
case of cenetery services, provider neans a person who possesses
all licenses and registrations necessary to provide the cenetery
services specified in the prepaid contract.

(g) 6)— "Registrant” neans a person who has registered with
t he departnent pursuant to section 6.

(h) "Un" nmeans a container used to preserve the ashes of a
dead human body.

Sec. 6. (1) A person shall not sell, provide, or agree to
provi de —funeral—goeds— nerchandi se or funeral or cenetery
services pursuant to a prepai d —funeral— contract unl ess that
person is registered with the departnent as provided in this

section and has received a certificate of registration.
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(2) A person desiring to receive a certificate of
regi stration under this section shall —make—-applieation— apply
upon fornms provided by the departnent and pay an application fee
of $120.00. The original registration may be renewed. A
certification of registration —shall—be— is valid for 3 years
fromthe date of its issuance. An application formfor origina
regi stration or renewal shall contain the follow ng:

(a) The nane and busi ness address of the —entity— person
regi stering.

(b) The names and addresses of persons owning 10% or nore
interest in the entity applying for registration.

(c) The busi ness address where books and records pertaining
to prepaid —funeral— contracts shall be maintained for inspection
by the departnent.

(d) Alist of the nanmes and addresses of any escrow agents in
whi ch funds have been or will be deposited by the registrant

—whi-ch—afterregistration— as well as copies of all escrow or

trust agreenments between a registrant and an escrow agent. The

list and copies required by this subdivision shall be constantly
updated. The registrant shall informthe departnent of any
change in this [ist within 30 days of the change by adding to the

list the nane and address of any new escrow agent or by del eting
fromthe |ist an escrow agent whose services are no | onger being
used by the registrant.

(e) A statenent made under oath that the registrant has an
agreenent with each escrow agent with which it has deposited

funds which conplies with the requirenents of section 7, or if
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the registrant is or intends to be an escrow agent for funds
received in connection with a nonguaranteed price contract, a
statenent that the registrant will conply with the requirenents
of section 7.

(3) The department shall renew the registration of a person
who applies for renewal upon a form provided by the departnent
and pays an application fee of $30.00 provided that the person
has submtted the sworn statenent as required by this section and
the special report or sworn statenment as required by section 8 at
| east 60 days —prtor—to— before the expiration date printed on
the certificate of registration. The certificate of registration
of a person who fails to file the sworn statenment or special
report required by this section shall expire on the date printed
on the certificate of registration. A registrant nmay reinstate
the registration within 60 days of its expiration by submtting
t he sworn statement or special report and paying a fee of
$120. 00.

(4) The department nmay deny the registration of a person if
it determ nes any of the foll ow ng:

(a) That the person was previously registered with the
departnent and that registration was revoked or suspended wthin
2 years —prior—to— before the date of the current application for
regi stration.

(b) That the person was or is presently an owner with a
substantial interest in the entity, partner, or enployee of a
person whose registration was revoked or suspended within 2 years

—pr+or—to— before the date of the current application for
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regi stration and the person engaged or participated in or
aut hori zed the m sconduct —whieh— that was the basis for the
revocati on or suspension.

(c) That the person | acks good noral character as defined and
det erm ned under 1974 PA 381, MCL 338.41 to 338.47.

(d) That the person has violated this act, article 18 of the
occupational code, 1980 PA 299, MCL 339.1801 to 339.1812, or the
cenmetery regul ation act, 1968 PA 251, MCL 456.521 to 456. 543.

(5) An applicant who registers with the departnent shall not
receive a certificate of registration unless the applicant
conplies with the conditions in this section.

(6) A person who is denied registration by the departnent
pursuant to this section nay petition the departnent for
reconsi deration. A person seeking reconsideration —shall—be— is
entitled to a hearing conducted in conpliance with the
adm ni strative procedures act of 1969, —-AetNo—306—of the Publiec
Conptled—taws— 1969 PA 306, MCL 24.201 to 24.328.

Sec. 7. A registrant who deposits funds with an escrow
agent —pursuant—te— under this act shall have in effect at al
times an agreenent under which the escrow agent has, under the
foll ow ng circunstances, agreed to allow inspection and copyi ng
of records naintained by it pertaining to funds held or nanaged
by it:

(a) Upon the request by the departnent, to inspect or copy
records pertaining to any or all funds held or managed by the

escrow agent.
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(b) Upon the request of the registrant or its agent, to
i nspect or copy records pertaining to any or all funds deposited
by the registrant with the escrow agent.

(c) Upon the request of a contract buyer or a contract
beneficiary to inspect or copy records pertaining to funds held
or managed by the escrow agent pursuant to a prepaid —funeral
contract to which the contract buyer is a party or for whose
benefit it was entered into.

(d) Upon order of a court of —preper— conpetent
jurisdiction.

Sec. 8. (1) Aregistrant shall keep, in this state,
accurate accounts, books, and records of all transactions and
accounts regulated by this act. Records shall include copies of
all prepaid —funeral— contracts, the dates and amounts of
paynments made and accepted under these prepaid contracts, the
nanme and address of each contract buyer, the nanme and address of
the contract beneficiaries, the nane and address of each escrow
agent, the date and anobunt of each deposit nmade to an escrow
agent, the total price of each contract exclusive of comm ssion,
any comn ssion received for each contract, the date each contract
is perforned, canceled, or revoked, the date and anount of any
refund paid to the contract buyer, and any other records as the
department nay require to enable it to deternm ne whether the
registrant is conplying wwth the requirenents of this act.
Records shall be kept for at |east 36 nonths after performance of

all obligations of each prepaid —funeral— contract or after the
filing of the —+inal—speecial— report —whieh— that includes a
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Senate Bill No. 512 (H 3) as anended February 12, 2004

prepai d contract —whieh— that has been perforned. Begi nning on

April 1 [, 2006 and each year thereafter], a registrant shall have
avail abl e for

exam nation by the departnment a statenment, current as of the
precedi ng Decenber 31, disclosing the following information as to
each unperforned prepaid funeral contract:

(a) The date of the contract and, if available, the contract
nunber.

(b) The names of the contract buyer and the contract
benefi ci ary.

(c) The face value of the contract. |If the registrant is

al lowed to deposit less than the face value, the statenment shal

i nclude the anount required to be on deposit with the escrow
agent .

(d) Whether the contract is a guaranteed or nonguaranteed
contract.

(e) Complete information on the nmeans, provision, trust, or
ot her vehicle that will assure fulfillnent of all obligations,
stating | edger and market values of the vehicle, its |ocation,

nature of investnents and trustees including fees paid to
trustees. A registrant who has placed funds in a comm ngl ed
escrow account may satisfy this requirenment by identifying the
nanme of the escrow agent and the particul ar investnent account or
accounts in which the funds have been pl aced.

(2) —At—teast—once—every3-years— Annually, a registrant
whi ch serves as an escrow agent or which has deposited funds with
an escrow agent pursuant to section 12 shall secure a —speeial

report —eft+mtedreview prepared by a Mchigan |icensed
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—ndependent— certified public accountant pertaining to —prepaid
funeral—contraet— funds. The —speeial— report shall be on forms
provi ded by the departnent. —er—+h—-any—otherforrat—considered
: I he_ind I L fiod oubli _ The
—speetal— report shall be prepared and dated —w-thin—90—days
bet I : : e o : , e :
: : I L | ched I :
: , L : | _ L :
L il ed—bet I : : C 4 e :
registration— on or before July 1 of the year follow ng the
cal endar year for which the report is prepared. |In preparing the
—speetal— report, the —+ndependent— M chigan |icensed certified
public accountant shall not be required to review all prepaid
—funeral— contracts, escrow agreenents, escrow accounts, or
records of the registrant, nor shall the —ndependent— M chigan

licensed certified public accountant be required to review any

recei pts or deposits by the registrant of —prepairdfuneral
contract— funds. The —speeial— report of the —independent

M chigan licensed certified public accountant shall provide the
foll ow ng assurances:

(a) That, based either upon a review of the registrant's
agreenents with escrow agents or depositories which [imt
i nvestments of the escrow funds by the escrow agents or
depositories to those investnents permtted by this act, or upon
a review of the investnments of the escrow accounts, the
i nvestment requirenments of section —32(4)— 12 have been conpli ed

Wi t h.
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(b) I'n the case of escrow accounts where the registrant
serves as the escrow agent, that withdrawals, as detailed in the
periodic statements of the depositories in which the escrow
accounts are numintai ned, have been nade i n —aeccerdance
conpliance with this act.

(c) I'n the case of escrow accounts where the registrant does
not serve as the escrow agent, that, based upon a representative
test sanpl e sel ected upon the basis of the professional judgnment
of the Mchigan licensed certified public accountant after
considering all risks, funds have been deposited with and hel d by
t he escrow agent in accordance with this act.

(d) e)— That no matters have cone to the attention of the
—ndependent— M chigan |icensed certified public accountant
during the review of escrow account investnents and withdrawal s
t hat gave cause to believe that the registrant has not conplied
with this act, or if any matters have conme to his or her
attention, the —ndependent— M chigan |icensed certified public
accountant shall include an explanation of the matters which
caused the belief that the registrant has not conplied with this
act .

(3) The departnment nmay exam ne each —speeial— report required
by this section and if the departnent determi nes on the basis of
its reviewthat the registrant or its agent has not held or
i nvested funds in accordance with the requirenments of this act or
has failed to file a —speetral— report as required, the departnment
shal | take any appropriate corrective or penal action authorized

by this act.
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(4) The departnment nay exam ne, review, or audit the books
and records of a contract seller or provider pertaining to funds
received in paynent for prepaid —funeral— contracts. An audit
may i nclude an exam nation of the books and financial records of
the registrant as well as books and financial records of escrow
agents used by the registrant. A registrant shall authorize
escrow agents to open their records of the registrant accounts to
t he departnent upon request. The department may charge the
regi strant for the actual expenses of the exam nation, review, or
audit but not nore than $1, 000. 00.

(5) For the purposes of conplying with the requirenents of
this section, a registrant who has not sold, provided, or agreed
to provi de —{funeral—goods— nerchandi se or funeral or cenetery
services in accordance with a prepai d —funreral— contract and who
has no obligations with respect to an outstandi ng prepaid
—funeral— contract may submt a sworn statenent that a prepaid
—funeral— contract has not been sold, provided, or agreed to and
there are no obligations outstanding. —Fhis— The departnent

shal | accept the statenent —shal—be-acecepted— in lieu of the
—speeial— report.

(6) Any books or records regarding any prepaid contract
entered into before the effective date of the amendatory act that
added this subsection that were in conpliance with applicable | aw

are considered in conpliance with this act.

Sec. 9. A registrant who discontinues its business
. hal | . I I I
I o Lt I | chall L d .
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I : hat | I :

L d . I .
seet+on—6-— The purchaser or assignee of a registrant's business

operations shall notify the departnent and the contract buyers of
t he purchase or assignnent of the prepaid contracts.

Sec. 10. Al prepaid —funeral— contracts provided for under
this act shall be either a nonguaranteed price contract or a
guar anteed price contract and shall be nmade and executed pursuant
only to this act.

Sec. 11. (1) A guaranteed price contract shall designate a
provi der who has agreed to furnish the —{funeralgoods
mer chandi se or funeral or cenetery services specified in the
contract upon the death of the contract beneficiary. |If the

provi der designated is not the prepaid contract seller of the

contract. —the provider shall have previously contracted with the

L de t] I I : fied
the——contraect—and-the contract shalHlindicate thisecontractual-
relationship—or— the provider shall be nmade a party to the
prepai d contract before any consideration is paid and the prepaid
contract —-shall— is not —be— binding on the contract buyer unti
the provider has been nade a party to the prepaid contract.

(2) I'n addition to the registration otherw se required by the
terns of this act, the provider which has agreed to —furnish
funeral—goeds— provide nerchandi se or funeral or cenetery
services pursuant to a guaranteed price contract shall, at the
time the prepaid contract is entered into, possess any |license or

registration required in order to provide the funeral —goeds—o+r
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funeral— or cenetery services, pursuant to —seetions—1801te
1812 article 18 of the occupational code, —-Act—No—299 of the
Publ-e—Acts—of 1980 beingsections—339-1801 to0-339-1812 of the
M-chi-gan—Conpiledtaws— 1980 PA 299, MCL 339.1801 to 339.1812, or
the cenetery regul ation act, 1968 PA 251, MCL 456.521 to
456.543. If a provider is required to possess a |license or
registration to provide the services included in a prepaid
contract, a contract seller who does not possess a |license or
registration to provide the services nust disclose to the
contract buyer or prospective contract buyer that it cannot
performthose activities required to be registered or |icensed.

Sec. 12. (1) -AH— Except as otherw se provided in
subsection (2), all funds received in connection with a prepaid

—funeral— contract shall be held in escrow by an escrow agent for

the benefit of the —personfor—whomthe funeralgoods—orfuneral
servi-ces—havebeen—purechased— contract beneficiary. —However—a

(2) Funds received by a cenetery regi stered under the
cenetery regulation act, 1968 PA 251, MCL 456.521 to 456.543, for

cenmetery nerchandise may, in lieu of subsection (1), be escrowed

as follows:
(a) For the first 12 nonths after the effective date of the
anendatory act that added this subdivision, 60% of the funds

received during that period fromthe sale of cenmetery nerchandi se
pursuant to prepaid contracts.

(b) For the thirteenth through twenty-fourth nonth after the
effective date of the amendatory act that added this subdivision

65% of the funds received during that period fromthe sale of
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cenmetery nerchandi se pursuant to prepaid contracts.

(c) For the twenty-fifth through the thirty-sixth nonth after
the effective date of the anendatory act that added this
subdi vi sion, 70% of the funds received during that period from
the sale of cenetery merchandi se pursuant to prepaid contracts.

(d) For the thirty-seventh through the forty-eighth nonth
after the effective date of the amendatory act that added this
subdi vi sion, 75% of the funds received during that period from
the sale of cenetery nerchandi se pursuant to prepaid contracts.

(e) For the forty-ninth nonth after the effective date of the
anendatory act that added this subdivision and thereafter, 80% of
the funds received fromthe sale of cenetery nerchandi se pursuant
to prepaid contracts.

(3) A prepaid —funeral— contract nay authorize the contract
seller or provider to charge an additional comm ssion of not nore
than 10% of the contract price which shall not be subject to the
depository requirenments of this section. |If the contract price
is paid in installnments, the conm ssion retained by the contract
seller or the provider shall not exceed the rate of the
commi ssion charged in the prepaid contract for each install nent.
A contract buyer upon cancellation —shall—be— is entitled to a
refund as provided in section 13(1) or (2).

(4) 22— Only the follow ng persons may serve as the escrow

agent of —prepaidfuneral— funds:
(a) If the —preparedfuneral— prepaid contract is a

nonguar ant eed price contract, the contract seller or provider of

t hat nonguaranteed price contract. —e+—+h
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(b) I'n the case of either a guaranteed or nonguaranteed price

contract, a —stateeor—national—bank—a state or federalsavings
ard—oan—assoctaton—a—state or ftederalby—ehartered-eredi-+
unrben— depository, a trust conpany, or a M chigan nonprofit
corporation or association, in which the majority interest is
hel d by 250 or nore funeral establishments |icensed —pursuant—teoe
sections 1801 to 1812 of the occupational code, Act No. 299 of
thePublieActs—of 1980, beingsections—339-18061to6-339-1812 of
the—M-echi-gan—Conpited—Laws— under article 18 of the occupationa
code, 1980 PA 299, MCL 339.1801 to 339.1812, or a M chigan
nonprofit corporation or association, in which the majority
interest is held by —250— 30 or nore ceneteries —}+ecensed

regi stered and operated pursuant to the cenetery regulation act,
—Act—No—251 of the Publiec-Acts—of 1968, beihg—sections—456-521
to—456-543 of the M-chigan—Corpited—taws— 1968 PA 251,

MCL 456.521 to 456.543. |If the prepaid —funeral— contract is a
guaranteed price contract, the contract seller or the provider
shal | not serve as the escrow agent.

(5) 33— If the escrow agent is not the contract seller or
provi der of a nonguaranteed price contract, the escrow agent
shal |l be selected as foll ows:

(a) If the prepaid contract is a nonguaranteed price
contract, the escrow agent may be selected by either the contract
seller or the provider.

(b) If the prepaid contract is a guaranteed price contract,

t he escrow agent shall be sel ected by the provider who has been

designated to furnish the —funeral—goeds—er— funeral services.
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If the prepaid contract does not include funeral services, the
escrow agent shall be selected by any provider.

(6) (44— If the escrow agent is a person other than the
person to whomthe funds have been paid by the contract buyer,
the funds shall be deposited with the escrow agent within 30 days
after the receipt by the person to whomthe funds are paid.

(7) —5)— Funds held by an escrow agent shall be held and
invested only as specified in the prepaid contract. A prepaid
contract may authorize investnments only as follows:

(a) If the prepaid contract is a nonguaranteed price
contract, the funds shall be invested in 1 or nore —federally
Asured— i nterest-bearing accounts in a depository.

(b) If the prepaid contract is a guaranteed price contract,
t he principal and income nmay be invested only in accordance wth
—Act—No—177 ot the PublHiec-Acts—of 1937 beingsections—555-201
to—555-203—ef the M-echiganConpiledLaws— section 7302 of the
estates and protected individuals code, 1998 PA 386,

MCL 700. 7302, except that funds shall not be invested in a
conpany owned —e+— by, operated by, or affiliated in any way with
a contract seller or provider or their authorized agents, or in

| oans to any person directly connected with or enployed by a
contract seller or provider or their authorized agents.

(8) —6)— Inconme shall be held and invested by the escrow
agent in the sane manner as the principal except that the incone
may be utilized to pay reasonable fees and expenses of the escrow
agent in addition to other costs specifically authorized by this

act. The expenses and fees paid to the escrow agent shall not
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Senate Bill No. 512 (H 3) as anended February 12, 2004

exceed 1% of the aggregate bal ance of principal and prior earned
i ncome fromeach account annually. |If a fee is charged for
reasonabl e expenses for the adm nistration costs under an escrow
agreenent, the amount may be paid to the escrow agent
periodically or may be accunulated in the account and paid at the
time of death or upon cancellation of the contract. A cenetery
that has el ected the escrowing option for cenetery nerchandi se

provi ded in subsection (2) may provide by witten agreenment with

the escrow agent to be paid accunul ated i ncone [generated solely by the

i nvestment of funds received for the cenetery nerchandi se]. Such
paynents to

a cenmetery nmay not be made nore frequently than once in a
12-nmonth period and shall not exceed the net anmount of incone
earned in the previous 12 nonths | ess any anmounts paid to the
escrow agent for expenses and fees described in this subsection
and an anmount equal to any increase in the Detroit consumer price
i ndex.

(9) A— Anobunts of principal and incone held by an escrow
agent other than the contract seller or provider of a
nonguar ant eed price contract may be comm ngled with principal and
i ncome derived from ot her prepaid —funeral— accounts. However, a
separate accounting of principal and i ncome shall be nmaintained
for each prepaid —funeral— contract under the name of the
contract beneficiary.

(10) —8)— The —eontraect—buyer— escrow agent shall —be-sent
send to the contract buyer a notice stating the date, anount of
t he deposit, and the nane of the escrow agent with whomthe funds
are deposited.

(11) 99— Upon the death of the contract beneficiary and
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upon performance by the provider of its obligation to furnish
—funeral—goeds—and— nmerchandi se or funeral or cenetery services
pursuant to the prepaid —funreral— contract, funds held by the
escrow agent shall be disbursed as follows:

(a) If the prepaid —funeral— contract is a nonguarant eed
price contract, the principal and incone shall first be disbursed
by the escrow agent to the provider of the —funeral—goeeds
nmer chandi se or funeral or cenetery services in paynent of al
reasonabl e charges. Thereafter, not |ess than 90% of the
remai ni ng bal ance of principal and income, if any, shall be
di sbursed to the person, other than the provider or the contract
seller, designated in the prepaid contract or authorized by |aw
to receive the surplus, and the remainder, if any, shall be
di sbursed to the provider as final conpensation for its
services. The anmount paid to the person entitled to receive the
surplus shall be as follows:

(i) If no comm ssion has been charged pursuant to this
section, at |east 90% of the remaining bal ance of principal and
inconme in the escrow account.

(i) 1f a conm ssion of 5% or less of the contract price has
been charged, at |east 95% of the remaining principal and incone
in the escrow account.

(iii) 1f a conm ssion of greater than 5% of the contract
price has been charged, 100% of the remaining principal and
income in the escrow account.

(b) If the prepaid —funeral— contract is a guaranteed price

contract, the principal and incone held by the escrow agent shal
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be di sbursed to the provider, its designee, or its successor

(c) If the escrow agent is notified that there is a dispute
as to whether the provider has perfornmed all its obligations
under the prepai d —funeral— contract, the escrow agent shall file
an action for interpleader or shall obtain an inpartial
arbitrator to determne the rights of the parties. Expenses of
arbitration shall be shared equally by the parties unless
ot herwi se ordered by the arbitrator.

(12) 36— A M chigan nonprofit corporation or association,
in which the majority interest is held by 250 or nore funera
establ i shnents or by —256— 30 or nore ceneteries regi stered and
operated under the cenetery regul ation act, 1968 PA 251, MCL
456. 521 to 456.543, may be designated as the escrow agent only if
the contract buyer has expressly authorized —sueh— that
designation in witing. |If the contract buyer authorizes the
appoi ntnent as escrow agent of —anry—sueh— a M chigan nonprofit
corporation or association in the prepaid —funeral— contract, the
aut horization shall be set forth in a separate paragraph which
shall not be effective unless separately signed or initialed by a
contract buyer and which shall state that the contract buyer may
elect to require that a —state—ornational—bank—er—stateor

lor al : | L ation: |
charteredcredit—union,— depository or a trust conpany be
desi gnated as the escrow agent.

(13) (31— If a prepaid contract is canceled, the escrow
agent shall disburse the principal and income in accordance with

section 13.
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(14) (32— At least annually, unless waived in witing by a
contract buyer, a contract buyer shall be furnished a statenent
i ndicating the current bal ance, —theincore—earned—sincethelast
statenrent— the fees or expenses charged since the | ast
statenent, the anount of the refund to which a buyer is entitled
in the event the contract is cancel ed, and the name and address
of the —person— escrow agent from whom additional informtion nmay
be obtained relative to the account. The cost of the statenent
required by this subsection may be paid fromthe i ncone and nay
be in addition to any other fee or charge authorized by this
act .

Sec. 13. (1) A contract buyer may cancel a prepaid
—funeral— contract at any tine before the death of the contract
beneficiary upon 30 days' prior witten notice to the contract
sell er of a nonguaranteed price contract or to the provider
designated to furni sh —funeral—goeds— nerchandi se or funeral or
cenmetery services pursuant to a guaranteed price contract. The
contract seller or provider shall pronptly notify the escrow
agent of the cancellation and of its effective date, if the
escrow agent is other than the contract seller or the provider.
After receipt of the notice of cancellation, except as otherw se
provided in subsection (2), the escrow agent shall disburse not
| ess than 90% of the principal and income in the escrow account
to the contract buyer pursuant to this subsection and shal
di sburse the renmi nder of the principal and incone, if any, to
the contract seller or the provider. The —ampunts—disbursed

refund to the contract buyer shall be determ ned as foll ows:
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(a) If no comm ssion has been charged pursuant to section
12(1), at least 90% of the remaining bal ance of principal and
income in the escrow account or held by the trustee.

(b) If a comm ssion of 5% or |ess of the contract price has
been charged, at |east 95% of the remaining principal and incone
in the escrow account.

(c) If a comm ssion of greater than 5% of the contract price
has been charged, 100% of the remai ning principal and i ncone in
t he escrow account.

(2) I'n the case of funds received for cenetery nerchandi se by
a cenmetery that has elected the escrowing option in section
12(2), the escrow agent shall disburse the principal and incone
in the account to the cenmetery and the cenetery shall disburse to
t he contract buyer 100% of the anmpunt of the contract price paid
by the contract buyer plus an anobunt equal to any increase in the
Detroit consumer price index since the contract was execut ed.

(3) 2— A contract seller of a nonguaranteed price contract
or a provider designated to furni sh —funeral—goeeds— nerchandi se
or funeral or cenetery services pursuant to a guaranteed price
contract may cancel a prepaid —funreral— contract only if the
contract buyer of a guaranteed price contract is nore than 90
days delinquent in making any installnment paynment or partial
paynment, or the contract buyer is otherwise in default as to any
ot her obligation under the contract. Upon cancellation, the
contract buyer shall receive a refund as determ ned pursuant to
subsection (1).

(4) —3)— After the death of the contract beneficiary, —
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to—subseetion{1)— the contract buyer or the contract buyer's

estate may cancel the prepaid contract only where there are no
remai ns of the deceased; where the remains of the deceased cannot

be recovered; or where [a prepaid contract was not utilized due to]

of know edge by the person

or persons entitled to make funeral arrangenents of the existence
of the prepaid contract. After such a cancellation, the contract

buyer or the contract buyer's estate shall receive a refund in

accordance with subsection (1) or (2) within 30 days aft

recei pt by the contract seller or the provider of a request for

er

paynment from —the—econtract—seH-er—ofa nonguaranteedprice

, L o I ol I I
funeral—services pursuant—toa guaranteed price contract—or— the

contract buyer or the contract buyer's estate. Contracts may be
upgraded after the death of the contract beneficiary by a person

on behal f of the contract beneficiary's estate or by a person

entitled to make funeral or cenetery arrangenents. This

subsecti on does not prevent the transfer of a contract froml

provi der to another provider upon the request of those entitled

to make funeral arrangenents.

(5) Prior to the death of the contract beneficiary and in the

case of a prepaid contract or nmultiple prepaid contracts

cont ai ni ng any of the nerchandi se or services escrowed under

section 12(1) together with cenetery nerchandi se escrowed under
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section 12(2), the buyer may cancel that portion of the contract
pertaining to the cenetery nerchandi se al one, w thout canceling
the remaining portions. Such cancellation is subject to refund
pursuant to section 13(2).

(6) 4)— A contract seller or a provider —which— that
assigns or transfers its obligations under a prepaid —funeral
contract to another provider shall notify the contract buyer of
the assignment in witing. |If the contract buyer cancels the
contract within 30 days of the notification of the assignnent,

t he buyer shall be entitled to a refund of 100% of the remaining
principal and i ncome plus the comm ssion, if any, charged in
accordance with section 12(1) or (2). An assignnent or transfer
of a provider's obligations under a prepaid —funreral— contract
—whieh— that is made in connection with the sale of a business
—shall—be— is subject to this subsection only if nore than 50% of
the ownership interest in the business is transferred to anot her
person or persons within a 12-nonth period. —Nethinrginthis
Upon sal e of the business, the notice requirenent of this
subsection is the responsibility of the purchaser. This
subsecti on —shal— does not apply to an assignnment of a financial
interest in an installnent contract to a financial institution.

At the time that the contract seller or provider receives paynent
in exchange for selling or assigning its financial interest in an
installnent contract to a financial institution, the contract
seller or provider shall be required to place in escrow the —fuH-

contract—priece— anmount required by this act. This subsection

does not apply to burial rights or other land interests, crypts,
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i nscribed grave nmenorials, or niches, for which no refunds are
avai | abl e.

Sec. 15. (1) Al prices or quotations of prices contained
in a prepaid —funeral— contract, offer, or solicitation shall be
stated in conpliance with applicable federal and state | aws and
regulations. |In addition, a person who offers either —funeral
geoeds— nerchandi se or funeral or cenetery services —foer—sale
before the death of the intended user or contract beneficiary on
a preneed or at-need basis shall conply with the price disclosure
rules of the federal trade conm ssion, code of federal
regul ations, 16 C.F.R, part 453, whether or not the rules by
their owmn ternms apply to the offering. —Nethinrgi+nthis— This
subsecti on —shal— does not apply to the sale of any interest —n
land— covered by the endowrent care trust requirenents of
—seetion—35a—of Act—No—87of the PublicActs—of 1855 being
section 456. 35a of the Mchigan Conpiled Laws the cenetery
regul ati on act, 1968 PA 251, MCL 456.521 to 456. 543.

(2) A person who sells or offers to sell both funeral goods
or services and nonfuneral goods or services as part of the sane
transaction or series of transactions shall not mani pul ate the
relative prices of the goods or services so as to allocate a
di sproportionate share of the total price to nonfuneral property
or servi ces.

(3) Al prepaid —funeral— contracts shall provide that a
contract buyer may revoke the prepaid contract within 10 business
days after entering into the prepaid contract and that upon

revocation, all funds paid to the contract seller or provider
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shall be refunded. This provision shall be conspicuously set
forth in the prepaid contract at a place inmediately before the
pl ace where the contract buyer is to sign his or her nane.

(4) A prepaid —funeral— contract shall disclose the contract
buyer's right to cancel the prepaid contract and the anount of
the refund to which the contract buyer or that person's estate is
entitled upon cancellation. The disclosure shall be stated
substantially as foll ows:

"This contract may be cancel ed either before death or after
death by the buyer or, if the buyer is deceased, by the person or

persons |l egally authorized to nake funeral or cenetery

arrangenents. |If the contract is cancel ed, the buyer or the
buyer's estate is entitled to receive a refund of __ % of the
contract price and any incone —earnedfrominvestrent—ofthe

prneipal—tess—admnistrativeor—escrowfees— as required by

I aw.
In addition, if a comm ssion is charged pursuant to section 12,

t he amobunt of the conm ssion and the fact that it is a charge
which is in addition to the contract price shall be stated in the
prepaid funeral contract. |If a printed contract formis used,

t he disclosures required by this subsection shall be stated in
—bold-faced— bol df aced type.

(5) —Nething—inthis— This act —shal— does not authorize a
contract seller or provider to performor offer to perform
services for which a nortuary science |icense or funera
establishnent licensed is required by —seetions—1801-to-1812
article 18 of the occupational code, —Aet—No—299 of the Publie
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Conpitedtaws— 1980 PA 299, MCL 339.1801 to 339.1812, unless that
person holds the required license or |icenses —However—this

act—shall— and does not —be-coenstrued-asrequiring— require a

contract seller or a provider to possess this |icense or any

other license to engage in an activity covered under this act for
which a license is not required by any other act.

(6) A prepaid —funeral— contract shall provide that the
contract buyer nmay designate a new contract beneficiary any tinme
before the death of the contract beneficiary originally specified
in the prepaid —funeral— contract by providing witten notice to
the contract seller of a nonguaranteed price contract or the
provi der designated to furni sh —funeral—geeds— nerchandi se or
funeral or cenetery services pursuant to a guaranteed price
contract. Notwi thstandi ng any ot her provisions of law, a
contract buyer nmy designate the estate of a deceased person as
the contract beneficiary, or provide that the contract
beneficiary —shal—be— is the first of 2 or nore designated
persons to die.

(7) A prepaid —funeral— contract that is a nonguaranteed
price contract shall have it indicated clearly on the prepaid
contract that it is a nonguaranteed price contract and that the
actual costs of the —funeral—goeds—and— nerchandi se or funeral or
cenetery services delivered at the tinme of death may be greater
or less than the amount of principal and income in the escrow
account, and that the buyer, the buyer's estate, or the person or

persons legally entitled to make funeral or cenetery

S00888' 03 * (H- 3) LBO



© 00 N o o0~ W N P

N N N N N N NN P P R R R R R R R
N~ o o M WN P O © 0N OO0~ WDN P O

35
arrangenents, or both, are not obligated to purchase specific
—goeeds— nerchandi se and servi ces which were sel ected before the
death of the contract beneficiary or to expend a specific anmount
on —funeral—goods— nerchandi se or funeral or cenetery services.

Sec. 16. (1) -AH— A prepaid —funeral—econtraects— contract
that is not in witing —are— is voidable by any party to the
prepai d contract.

(2) A prepaid —funeral— contract nade in violation of this
act or with a person who is not registered pursuant to section 6
—shall—be— is voidable by the contract buyer or by a persona
representative of the contract beneficiary.

(3) The parties to a prepaid —funreral— contract may agree in
witing for the paynment of a rate of interest not to exceed 10.5%
per annumw th the follow ng conditions:

(a) A prepaid —funeral— contract nade under this act shal
not provide for a rate of interest added or deducted in advance.
Interest shall be conputed fromtinme to time only on the basis of
unpai d bal ances.

(b) A prepaid —funeral— contract nade under this act shal
not provide that the rate of interest initially effective may be
i ncreased for any reason.

(c) A contract seller shall not inpose any fees or charges in
addition to interest in connection with the financing of a
prepai d —funeral— contract.

(4) A contract seller shall not offer financing or offer to
obtain financing of a prepaid —funreral— contract under terns and

conditions other than allowed by this section.
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Sec. 18. (1) Notwi thstanding any other law to the contrary,
a —contract—seller—provider—agent—enployee—orperson—acting
oen—behalt—of a—contract—selH-er—or—provider— person selling or
offering to sell nerchandise or funeral or cenetery services,
whet her a registrant or not, shall not do any of the follow ng:

(a) Solicit a specific person for the purpose of providing
—funeral—goeds— nerchandi se or funeral or cenetery services for a
prospective contract beneficiary know ng that the death of the
prospective contract beneficiary has already occurred or is
probably i mm nent.

(b) Make a false or msleading statenment, oral or witten,
regardi ng the sale of —funeral—goeds— nerchandi se or funeral or
cemetery services pursuant to a prepaid —funreral— contract or
regarding the rights or obligations of any party or prospective
party to a prepaid —funeral— contract for the purpose of inducing

a person to purchase the —funeral—gooeds— nerchandi se or funera
or cenetery services or a prepai d —funreral— contract.

(c) Advertise or offer —funeral—geeds— nerchandi se or funera
or cenmetery services for sale before the death of a prospective
contract beneficiary in a manner which is fal se, m sl eading,
deceptive, or unfair.

(d) Fail to refund principal or principal and incone paid for
a prepaid —funeral— contract in violation of this act.

(e) Refuse the use of nerchandi se bought from anot her vendor
or discrimnate by price, burial fee, or otherw se for not
pur chasi ng nerchandi se from or under the direction of the funera

establ i shnent or cenmetery. This subdivision does not prohibit a
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cenmetery from adopting and enforcing consistent rules and
regul ations to be followed by both the cenetery and outsi de
vendors as to the quality, size, shape, type, installation, and
mai nt enance of a grave nenorial or a cemetery burial vault or
ot her outside container or urn, except that such regul ations may
not limt as to supplier or vendor

(f) Require the purchase of a cenetery burial vault or other
outside container froma particular person as a condition to
burial in a cenmetery in this state. However, this subsection
does not |imt the right of a cenetery to require the use of a
cenmetery burial vault or other outside container.

(g) e)— Violate this act or rules pronul gated under this
act .

(2) —Further—a— A registrant or a person acting on behal f of
a registrant, including an agent or enployee of a registrant,
shall not do any of the follow ng:

(a) Practice fraud, or deception in obtaining registration.

(b) Refuse to disclose books and records required to be
mai nt ai ned and di scl osed under this act.

(3) The director of the department nmay pronul gate rul es
regulating the solicitation of prepaid —funeral— contracts by
registrants to protect against solicitations which are

intimdating, vexatious, fraudulent, or msleading — or which

take unfair advantage of a person's ignorance or enotional
vul nerability.

(4) Any administrative action brought under this act shall be

—handled—pursuant—toe— in conpliance with the adm nistrative
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procedures act of 1969, —-AetNo—306—o6f the PublieActsof 1969

1969 PA 306, MCL 24.201 to 24.328.
Sec. 19. (1) A prepaid —funeral— contract may be nade with

an applicant for or recipient of assistance under the social

wel fare act, 1939 PA 280, MCL 400.1 to 400.119b, or a patient or
a legal guardian of a patient in a community health care facility
under the jurisdiction of the departnent of community health. If
the famly i ndependence agency or department of community health
determines that the contract is a fully paid guaranteed price
contract, —which-when—addedto— and that the proceeds of the
contract and the amount of —a— any death benefit from an

i nsurance policy or annuity contract ——the proceeds—of—which
—have— that has been assigned pursuant to section 2080(6) of the
i nsurance code of 1956, 1956 PA 218, MCL 500. 2080, as paynent for
—funeral—goeds— nerchandi se or funeral or cenetery services for
the contract beneficiary —that— are not nore than that anount

al l oned under section 2080(6)(g) of the insurance code of 1956,
1956 PA 218, MCL 500. 2080, plus $2,000.00, exclusive of incone,
and that the state will not be liable for the —funeral—goods

mer chandi se or funeral or cenetery services, excluding an outside
receptacl e when required by the chosen cenetery, of the applicant
for or recipient of assistance or patient allowabl e under
contracts under this act, the prepaid —funreral— contract shall be
made irrevocable a the request of the applicant for or recipient
of assistance, or the patient or a |l egal guardian of a patient.

Not hing in this section shall be construed as increasing the
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amount of excludabl e burial assets for fam |y independence agency
or nedicaid programeligibility above that allowed under existing
fam |y i ndependence agency standards, including any increases
—therein— in those standards. The fam |y independence agency or
department of community health shall advise the applicant for or
reci pient of assistance, or the patient or a |l egal guardian of a
patient that additional —funeral—goeds— nerchandi se or funeral or
cenmetery services subject to contract under this act will not be
paid by the famly independence agency or departnent of conmunity
heal th but shall not specify or require approval of particular
—funeral—goeds— nerchandi se or funeral or cenetery services
selected by the applicant for or recipient of assistance, or
patient or a |egal guardian of a patient.

(2) A prepaid —funeral— contract approved by the famly
i ndependence agency or departnent of community health shall not
be revoked or canceled by the contract seller, contract provider
contract buyer, or their successors, or the estate of the
contract beneficiary either before or after the death of the
contract beneficiary. This subsection does not prevent those
legally entitled to nake arrangenents for a contract beneficiary
fromreall ocating the anount paid under the prepaid contract to
di fferent funeral or cenetery services and —funeral—goeds
merchandi se. A contract seller or provider shall assign an
irrevocabl e prepai d —funreral— contract to anot her provider upon
the witten request of the contract beneficiary, his or her
successor, or those legally entitled to nake arrangenments for the

contract beneficiary so long as the witten request is received

S00888' 03 * (H- 3) LBO



© 00 N o o0 B~ wWw N P

N RN N NN N NN R P R B R R R R R R
~N o o0 A o WON PP O O 00O N OO 0o rd WwWN - O

40
before a provider's obligations have been perforned. An
irrevocabl e contract shall not be considered in determning the
eligibility of an applicant or recipient for assistance given
under the social welfare act, 1939 PA 280, MCL 400.1 to
400. 119b. An irrevocabl e prepaid —funeral— contract nade under
this section is not subject to the cancellation provision of
section 13 or to the provisions of section —15(5)— 15(6).

(3) Notwithstandi ng any ot her provisions of this act, funds
paid in connection with an irrevocabl e prepai d —funeral— contract
may, at the option of the provider, be held and deposited in the
manner prescribed for a nonguaranteed price contract.

(4) The famly independence agency and departnent of
comunity health nmay pronul gate rul es under the adm nistrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, to
provide for the uniform admnistration of this section.

Sec. 20. (1) Upon conplaint nmade by any person, or upon its
own initiative, the departnent may investigate alleged violations
of this act or rules pronul gated under this act by a registrant
or any other person. The departnent nay exam ne books, records,
contracts, and other docunments in possession of or under the
control of any registrant with or without the consent of that
registrant and with or without a warrant authorizing the
exam nation, or of any other person if that person consents to an
exam nation or if the departnent obtains a warrant authorizing an
exam nation. |f the departnment determ nes that reasonabl e cause
exists to believe that a violation has occurred, it shall do 1 of

the foll ow ng:
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(a) If the alleged violation was conmtted by a person ot her
than a registrant, the departnent shall refer the matter to the
attorney general or a prosecuting attorney for crimnal or civil
action as provided in sections 23 and 24.

(b) If the alleged violation was conmtted by a registrant,
the departnent shall do either of the foll ow ng:

(i) Refer the matter to the attorney general for civil or
crimnal prosecution or enforcement.

(1)) Institute proceedings in conpliance with the
adm ni strative procedures act of 1969, —-AetNo—306—of the Publiec
Acts—of 1969 being—sections—24-201to 24328 of the Mechigan
Conpited—Laws— 1969 PA 306, MCL 24.201 to 24.328.

(2) The departnment or the departnment of the attorney genera
may petition a court of conpetent jurisdiction for issuance of a
subpoena requiring the person subpoenaed to appear to testify or
produce rel evant docunentary material for exam nation at a
proceedi ng conduct ed under subsection (1)(a) or (b).

(3) 22— If, after a hearing, the departnment determ nes that
a registrant has violated the provisions of this act or any rule
pronul gated pursuant to this act, the departnent shall do 1 or
nore of the foll ow ng:

(a) Suspend or revoke the registration

(b) Inpose a civil fine not to exceed $5,000.00 for each
vi ol ation and may suspend the registration until the fine is
pai d.

(c) Require restitution of funds paid pursuant to a prepaid
—funeral— contract. —and+restitution— Restitution may include
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suspending the registration until restitution is nade.

(d) Inpose a period of probation during which the registrant
is required to conply with additional conditions inposed by the
departnment in lieu of or in addition to the inposition of other
penal ties provided under this act.

(e) Inpose restrictions upon the registrant's prepaid
—funeral— business activities which require additiona
accountability to the departnent.

(f) Issue a witten warning to the registrant.

Sec. 21. Aviolation of this act by a person who is
i censed —pursuant—teo— under article 18 of the occupational code,

. T bl : _ bei : _

t0-339-1812 of the Mchigan Conpiled-Laws— 1980 PA 299,
MCL 339. 1801 to 339.1812, or the cenetery regulation act, —Aet

. F 4 bl : _ bei : .

. I chi L ed ’ Ll al .
1968 PA 251, MCL 456.521 to 456.543, is considered a violation of
the respective licensing act, and the violator —shall—be— is
subj ect to penalties available under those acts.

Sec. 22. (1) A person who converts funds paid pursuant to a
prepai d —funeral— contract to his or her own use or benefit —
ot her than as authorized by this act —shall—be— or who fails to
escrow or trust funds according to this act is guilty of a felony
—— puni shable by a fine of $5,000.00 —— or inprisonment of not
nore than 5 years, or both, for each violation

(2) A person who violates any other provision of this act

—shal—be— is guilty of a m sdeneanor —— puni shable by a fine of
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not nore than $1, 000.00 —— or inprisonnent for not nore than 1
year, or both, for each violation

Sec. 23. If the departnment determ nes that a regi strant has
not conplied with the investnent and depositing requirenments of
this act and that insufficient funds are available in trust or
escrow accounts to neet the obligations of prepaid —funeral
contracts, the departnment may petition the circuit court of the
county of the registrant's principal place of business or the
county of Ingham for appointnent of a receiver. After notice to
the registrant and a hearing and upon its concurrence in the

findings of the departnent, the court shall appoint a qualified

person as a receiver. —whe—shall—under—conditions—as—waybe

an—estatenreceivership— A receiver appointed under this

section has all the powers, authority, and renedies of an
assignee for the benefit of creditors under chapter 52 of the
revi sed judi cature act of 1961, 1961 PA 236, MCL 600.5201 to

600. 5265. Any rermaining funds held in escrow pursuant to this act
shall be regarded as belonging to contract buyers or contract
beneficiaries according to their interests and shall be
distributed to these entities pro rata on the basis of the anopunt
of funds paid by the contract buyers and shall not be avail abl e
to general creditors of the estate. Under appropriate

ci rcunstances, the receiver may file for protection under the
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bankr upt cy code.

Sec. 24. The departnment or any other person, in order to
force conpliance with this act, may bring an action in a circuit
court in any county in which the registrant or any ot her person
has solicited or sold prepaid —funeral— contracts, whether or not
t hat person has purchased a prepaid —funeral— contract or is
personal |y aggrieved by a violation of this act. The court my
awar d damages, —and— issue equitable orders in accordance with
the Mchigan court rules to restrain conduct in violation of this
act, and award reasonable attorney fees and costs to a prevailing
party.

Enacting section 1. This anendatory act does not take
ef fect unless Senate Bill No. 513 of the 92nd Legislature is
enacted into | aw.

Enacting section 2. This anendatory act takes effect

January 1, 2005.
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