SB- 0612, As Passed House, March 25, 2004

HOUSE SUBSTI TUTE FOR
SENATE BILL NO 612

A bill to anend 1939 PA 3, entitled

"An act to provide for the regulation and control of public
utilities and other services affected with a public interest
within this state; to provide for alternative energy suppliers;
to provide for licensing; to include rmunicipally owed utilities
and ot her providers of energy under certain provisions of this
act; to create a public service comr ssion and to prescribe and
define its powers and duties; to abolish the M chigan public
utilities comm ssion and to confer the powers and duties vested
by law on the public service conm ssion; to provide for the
continuance, transfer, and conpletion of certain matters and
proceedi ngs; to abolish automatic adjustnent clauses; to prohibit
certain rate increases wthout notice and hearing; to qualify
residential energy conservation prograns permtted under state

| aw for certain federal exenption; to create a fund; to provide
for a restructuring of the manner in which energy is provided in
this state; to encourage the utilization of resource recovery
facilities; to prohibit certain acts and practices of providers
of energy; to allow for the securitization of stranded costs; to
reduce rates; to provide for appeals; to provide appropriations;
to declare the effect and purpose of this act; to prescribe
remedi es and penalties; and to repeal acts and parts of acts,”

by amendi ng section 10a (MCL 460. 10a), as amended by 2003 PA
214.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
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Sec. 10a. (1) No later than January 1, 2002, the conm ssion
shal | issue orders establishing the rates, terns, and conditions
of service that allow all retail custoners of an electric utility
or provider to choose an alternative electric supplier. The
orders shall provide for full recovery of a utility's net
stranded costs and inplenentation costs as determ ned by the
conmi ssi on.

(2) The conmi ssion shall issue orders establishing a
licensing procedure for all alternative electric suppliers. To
ensure adequate service to custoners in this state, the
commi ssion shall require that an alternative electric supplier
mai ntain an office within this state, shall assure that an
alternative electric supplier has the necessary financial,
manageri al, and technical capabilities, shall require that an
alternative electric supplier maintain records which the
commi ssi on consi ders necessary, and shall ensure an alternative
electric supplier's accessibility to the comm ssion, to
consuners, and to electric utilities in this state. The
commi ssion also shall require alternative electric suppliers to
agree that they will collect and remt to |ocal units of
governnent all applicable users, sales, and use taxes. An
alternative electric supplier is not required to obtain any
certificate, license, or authorization fromthe conm ssion ot her
than as required by this act.

(3) The comm ssion shall issue orders to ensure that
custoners in this state are not switched to another supplier or

billed for any services w thout the custonmer's consent.
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(4) WHthin180-days—after—June5— No |ater than Decenber 2,
2000, the conmmission shall establish a code of conduct that shal
apply to all electric utilities. The code of conduct shal
include, but is not limted to, nmeasures to prevent
cross-subsidization, information sharing, and preferenti al
treatment, between a utility's regul ated and unregul at ed
servi ces, whether those services are provided by the utility or
the utility's affiliated entities. The code of conduct
establ i shed under this subsection shall also be applicable to
electric utilities and alternative electric suppliers consistent
with section 10, this section, and sections 10b through 10cc.

(5) —Before bPecenber—31,—2003,—thecomm-ssion—shall—extend

pendingtegalcase oregal proceeding— An electric utility may

offer its custoners an appliance service program Except as
ot herwi se provided by this section, the utility shall conply with
t he code of conduct established by the comm ssion under
subsection (4). As used in this section, "appliance service
program’ or "program neans a subscription programfor the repair
and servicing of heating and cooling systens or other
appl i ances.

(6) Autility offering a program under subsection (5) shal
do all of the foll ow ng:

(a) Locate within a separate departnment of the utility or
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affiliate within the utility's corporate structure the personne
responsi bl e for the day-to-day nanagenent of the program

(b) Maintain separate books and records for the program
access to which shall be nade available to the conmm ssion upon
request.

(c) Not pronote or market the programthrough the use of
utility billing inserts, printed nessages on the utility's
billing materials, or other pronmpotional materials included with
custoners' utility bills.

(7) Al costs directly attributable to an appliance service
program al | owed under subsection (5) shall be allocated to the
program as required by this subsection. The direct and indirect
costs of enployees, vehicles, equipnment, office space, and ot her
facilities used in the appliance service programshall be
al l ocated to the program based upon the anmount of use by the
program as conpared to the total use of the enpl oyees, vehicles,
equi pnent, office space, and other facilities. The cost of the
program shal |l include adm nistrative and general expense | oading
to be determined in the same nanner as the utility determ nes
adm ni strative and general expense |oading for all of the
utility's regulated and unregul ated activities. A subsidy by a
utility does not exist if costs allocated as required by this

subsection do not exceed the revenue of the program

(8) Awutility may include charges for its appliance service
programon its nonthly billings to its customers if the utility
complies with all of the foll ow ng requirenents:

(a) Al costs associated with the billing process, including
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t he postage, envel opes, paper, and printing expenses, are
al l ocated as required under subsection (7).

(b) A custoner's regulated utility service is not term nated
for nonpaynent of the appliance service programportion of the
bill.

(c) Unless the custonmer directs otherwise in witing, a
partial paynent by a customer is applied first to the bill for
regul ated servi ce.

(9) I'n marketing its appliance service programto the public,
autility shall do all of the follow ng

(a) The list of custoners receiving regulated service from
the utility shall be available to a provider of appliance repair
service upon request within 2 business days. The custoner |ist
shall be provided in the sane electronic format as such
information is provided to the appliance service program A new
custoner shall be added to the customer list within 1 business
day of the date the custonmer requested to turn on service.

(b) Appropriately allocate costs as required under subsection
(7) when personnel enployed at a utility's call center provide

appl i ance service program marketing information to a prospective

cust oner.

(c) Prior to enrolling a custonmer into the program the
utility shall informthe potential custoner of all of the
fol |l ow ng:

(i) That appliance service prograns may be available from
anot her provider.

(ii)) That the appliance service programis not regul ated by
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(iii) That a new customer shall have 10 days after enroll nent
to cancel his or her appliance service programcontract w thout
penal ty.

(iv) That the customer's regul ated rates and conditions of
service provided by the utility are not affected by enrollnment in
t he programor by the decision of the customer to use the
services of another provider of appliance repair service.

(d) The utility name and | ogo nmay be used to market the
appl i ance service program provi ded that the programis not
marketed in conjunction with a regul ated service. To the extent
that a programutilizes the utility's name and | ogo in marketing
the program the program shall include |anguage on all materi al
indicating that the programis not regul ated by the comm ssion.
Costs shall not be allocated to the programfor the use of the
utility's nane or | ogo.

(10) This section does not prohibit the comm ssion from
requiring a utility to include revenues froman appliance service
programin establishing base rates. |If the conm ssion includes
t he revenues of an appliance service programin determning a
utility's base rates, the comm ssion shall also include all of
the costs of the program as determ ned under this section.

(11) Except as otherwi se provided in this section, the code
of conduct with respect to an appliance service program shall not
require a utility to forma separate affiliate or division to
operate an appliance service program inpose further restrictions

on the sharing of enployees, vehicles, equipnent, office space,
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and other facilities, or require the utility to provide other
provi ders of appliance repair service with access to utility
enpl oyees, vehicles, equipnent, office space, or other
facilities.

(12) —(6)— The orders issued by the conm ssion before June 5,
2000 that allow custonmers of an electric utility to choose an
alternative electric supplier, including orders that determn ne
and authorize recovery of net stranded costs and inplenentation
costs and that confirmany voluntary commtnents of electric
utilities, are in conpliance with this act and enforceable by the
commi ssion. An electric utility that has not had vol untary
commtnents to provide custoner choice previously approved by
orders of the commi ssion shall file a restructuring plan to all ow
customers to choose an alternative electric supplier no |later
than the date ordered by the comm ssion. The plan shall propose
a nmethodol ogy to determine the electric utility's net stranded
costs and inplenentation costs.

(13) —AH— This act does not prohibit or Iimt the right of a
person to obtain self-service power and does not inpose a
transition, inplenmentation, exit fee, or any other simlar charge
on self-service power. A person using self-service power is not
an electric supplier, electric utility, or a person conducting an
electric utility business. As used in this subsection,

"sel f-service power" nmeans any of the foll ow ng

(a) Electricity generated and consuned at an industrial site

or contiguous industrial site or single conmrercial establishnent

or single residence without the use of an electric utility's
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transm ssion and distribution system

(b) Electricity generated primarily by the use of by-product
fuels, including waste water solids, which electricity is
consuned as part of a contiguous facility, with the use of an
electric utility's transm ssion and distribution system but only
if the point or points of receipt of the power within the
facility are not greater than 3 mles distant fromthe point of
generati on.

(c) Asite or facility with |load existing on June 5, 2000
that is divided by an inland body of water or by a public
hi ghway, road, or street but that otherw se neets this definition
nmeets the contiguous requirenment of this subdivision regardless
of whether self-service power was being generated on June 5,

2000.

(d) A commercial or industrial facility or single residence
that neets the requirements of subdivision (a) or (b) neets this
definition whether or not the generation facility is owned by an
entity different fromthe ower of the comercial or industrial
site or single residence.

(14) —8)— This act does not prohibit or Iimt the right of a
person to engage in affiliate wheeling and does not inpose a
transition, inplenmentation, exit fee, or any other simlar charge

on a person engaged in affiliate wheeling. As used in this

section:

(a) "Affiliate" means a person or entity that directly, or
indirectly through 1 or nore intermedi ates, controls, is
controlled by, or is under common control w th another specified
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entity. As used in this subdivision, "control" neans, whether
t hrough an ownershi p, beneficial, contractual, or equitable
interest, the possession, directly or indirectly, of the power to
direct or to cause the direction of the managenment or policies of
a person or entity or the ownership of at |east 7% of an entity
either directly or indirectly.

(b) "Affiliate wheeling" neans a person's use of direct
access service where an electric utility delivers electricity
generated at a person's industrial site to that person or that
person's affiliate at a |ocation, or general aggregated
| ocations, within this state that was either 1 of the follow ng:

(i) For at least 90 days during the period fromJanuary 1,
1996 to COctober 1, 1999, supplied by self-service power, but only
to the extent of the capacity reserved or | oad served by
sel f-service power during the period.

(ii) Capabl e of being supplied by a person's cogeneration
capacity within this state that has had since January 1, 1996 a
rated capacity of 15 negawatts or |ess, was placed in service
bef ore Decenber 31, 1975, and has been in continuous service
since that date. A person engaging in affiliate wheeling is not
an electric supplier, an electric utility, or conducting an

electric utility business when a person engages in affiliate

wheel i ng.
(15) —9)— The rights of parties to existing contracts and
agreenents in effect as of January 1, 2000 between el ectric

utilities and qualifying facilities, including the right to have

t he charges recovered fromthe custoners of an electric utility,
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or its successor, shall not be abrogated, increased, or
di m ni shed by this act, nor shall the receipt of any proceeds of
the securitization bonds by an electric utility be a basis for
any regul atory disall owance. Further, any securitization or
financing order issued by the conm ssion that relates to a
qualifying facility's power purchase contract shall fully
consider that qualifying facility's |legal and financia
i nterests.

(16) —26)— The commi ssion shall, after a contested case
proceedi ng, issue annually an order approving for each electric
utility a true-up adjustnment to reconcile any overcollections or
undercol | ections of the preceding 12 nonths to ensure the
recovery of all ampunts of net stranded costs. The rates for
customers remaining with an i ncunbent electric utility will not
be affected by the true-up process under this subsection. The
commi ssion shall reviewthe electric utility's stranded cost
recovery charges and securitization charges inplemented for the
precedi ng 12 nonths, and adjust the stranded cost recovery
charge, by way of supplenental surcharges or credits, to allow
the netting of stranded costs.

(17) 23— The conmmi ssion shall consider the reasonabl eness
and appropriateness of various nethods to determ ne net stranded
costs, including, but not limted to, all of the foll ow ng:

(a) Evaluating the relationship of market value to the net
book val ue of generation assets and purchased power contracts.

(b) Evaluating net stranded costs based on the nmarket price

of power in relation to prices assunmed by the conmmi ssion in prior
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orders.

(c) Any other nmethod the comm ssion considers appropriate.

(18) (22— The true-up adjustnent adopted under subsection
—26)— (16) shall not result in a nodification to the
securitization charge. The comm ssion shall not adjust or change
in any manner securitization charges authorized by the comm ssion
in a financing order issued under section 10i as a result of its
review and any action taken under subsection —(16)— (16).

(19) —(33)— After the tinme period described in section
10d(2), the rates for retail custoners that remain with or |eave
and later return to the incunbent electric utility shall be
determ ned in the sanme manner as the rates were determ ned before

the effective date of this section.
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