SB- 0727, As Passed House, April 1, 2004

HOUSE SUBSTI TUTE FOR
SENATE BILL NO 727

A bill to anmend 1970 PA 91, entitled
"Child custody act of 1970,"
by amendi ng sections 2 and 7b (MCL 722.22 and 722.27b), section 2
as anended by 2002 PA 9 and section 7b as amended by 1996 PA 19.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2. As used in this act:

(a) "Agency" neans a legally authorized public or private
organi zation, or governmental unit or official, whether of this
state or of another state or country, concerned in the welfare of
m nor children, including a licensed child placenent agency.

(b) "Attorney" neans, if appointed to represent a child under
this act, an attorney serving as the child' s | egal advocate in a
traditional attorney-client relationship with the child, as
governed by the M chigan rules of professional conduct. An

attorney defined under this subdivision owes the sane duties of
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undi vided loyalty, confidentiality, and zeal ous representation of
the child s expressed wishes as the attorney would to an adult
client.

(c) "Child" nmeans minor child and children. Subject to
section 5b of the support and parenting tine enforcenment act,
1982 PA 295, MCL 552.605b, for purposes of providing support,
child includes a child and children who have reached 18 years of
age.

(d) "Grandparent” means a natural or adoptive parent of a
child' s natural or adoptive parent.

(e) (&)— "CGuardian ad |itent means an individual whomthe
court appoints to assist the court in determning the —ehitd-—s
best interests of the child. A guardian ad |item does not need
to be an attorney.

(f) e)— "Lawyer-guardian ad litenm nmeans an attorney
appoi nted under section 4. A |lawer-guardian ad litemrepresents
the child, and has the powers and duties, as set forth in section
4.

(g) "Parent” neans the natural or adoptive parent of a child.

(h) (8H— "State disbursenent unit" or "SDU' neans the entity
established in section 6 of the office of child support act, 1971
PA 174, MCL 400. 236.

(i) ¢)— "Third person"” neans an individual other than a

par ent .

Sec. 7h. (1) Except as provided in this subsection, a
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(1) A child s grandparent may seek a grandparenting tinme

order under 1 or nore of the follow ng circunstances:

(a) An action for divorce, separate nmaintenance, or annul nment
involving the child' s parents is pending before the court.

(b) The child's parents are divorced, separated under a
j udgnment of separate maintenance, or have had their marriage
annul | ed.

(c) The child' s parent who is a child of the grandparent is

deceased.
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(d) The child's parents have never been nmarried, they are not
residing in the same household, and paternity has been
established by the conpletion of an acknow edgnent of parentage
under the acknow edgnment of parentage act, 1996 PA 305, MCL
722.1001 to 722.1013, by an order of filiation entered under the
paternity act, 1956 PA 205, MCL 722.711 to 722.730, or by a
determination by a court of conpetent jurisdiction that the
i ndividual is the father of the child.

(e) Except as otherw se provided in subsection (13), |egal
custody of the child has been given to a person other than the
child' s parent, or the child is placed outside of and does not
reside in the honme of a parent.

(f) The grandparent, within 1 year of the commenci ng of an
action under subsection (3) for grandparenting time, has provided
an established custodial environnent for the child as descri bed
in section 7, whether or not the grandparent had custody under a
court order.

(2) The court shall not permt a parent of a father who has
never been married to the child' s nother to seek an order for
grandparenting tine unless the father has conpleted an
acknow edgnment of parentage under the acknow edgnent of parentage
act, 1996 PA 305, MCL 722.1001 to 722.1013, an order of filiation
has been entered under the paternity act, 1956 PA 205, MCL
722.711 to 722.730, or the father has been determ ned to be the
father by a court of conpetent jurisdiction. The court shall not
permt the parent of a putative father to seek an order for

grandparenting tinme unless the putative father has provided
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substantial and regul ar support or care in accordance with the
putative father's ability to provide the support or care.
(3) A grandparent seeking a grandparenting time order —may
shal | comence an action for grandparenting tinme, —bycenplaint

motionfor—an—orderto showcause—TFhe— as foll ows:

(a) If the circuit court has continuing jurisdiction over the
child, the child' s grandparent shall seek a grandparenting tine
order by filing a notion with the circuit court in the county
where the court has continuing jurisdiction.

(b) If the circuit court does not have conti nuing
jurisdiction over the child, the child s grandparent shall seek a
grandparenting tinme order by filing a conplaint in the circuit
court for the county where the child resides.

(4) A conmplaint or notion for grandparenting time shall be
acconpani ed by an affidavit setting forth facts supporting the
requested order. The grandparent shall give notice of the filing
to each —party— person who has | egal custody of, —the-grandchild
or an order for parenting tinme with, the child. A party having
| egal custody may file an opposing affidavit. A hearing shall be
held by the court on its own notion or if a party —se— requests a
hearing. At the hearing, parties submtting affidavits shall be
al l oned an opportunity to be heard. |In naking a determ nation
under this subsection, there is a rebuttable presunption in favor

of afit parent's actions and deci sions regardi ng grandparenting
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Senate Bill No. 727 (H2) as anended March 31, 2004

time. The burden is on the grandparent filing a conplaint or
notion under this section to prove by a preponderance of the
evidence that this presunption is rebutted by addressing the
factors in subsection (6). The court shall give a fit parent's
position deference when nmaking its decision

(5) [Except as otherw se provided in this subsection, if] 2 fit
parents sign an affidavit stating that they both

oppose an order for grandparenting time, the court shall dismss

the conplaint or notion seeking an order for grandparenting tinme. [If a
grandparent files with the conplaint or notion an affidavit asserting

t hat subsection (1)(f) applies, the court shall not dism ss the conplaint
or notion for grandparenting tine.]

(6) At the conclusion of the hearing, if the court finds that
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. he | . I hild
grandparenting—tie—order— the parental presunption is rebutted

by a preponderance of the evidence, the court shall enter an

order providing for reasonabl e grandparenting tine of the child

by the grandparent by general or specific terns and conditions.

for—a—denial—of—arequestedgrandparentingtire—order— In

determining if the presunption is rebutted, the court shal
consider all of the follow ng:
(a) The love, affection, and other enotional ties existing

bet ween the grandparent and the child.
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(b) The length and quality of the prior relationship between
the child and the grandparent, the role performed by the
grandparent, and the existing enotional ties of the child to the
gr andpar ent .

(c) The grandparent's noral fitness.

(d) The grandparent's nental and physical health.

(e) The child's reasonable preference, if the court considers
the child to be of sufficient age to express a preference.

(f) The effect on the child of hostility between the
grandparent and the parent of the child.

(g) The willingness of the grandparent, except in the case of
abuse or neglect, to encourage a close relationship between the
child and the parent or parents of the child.

(h) Any history of physical, enotional, or sexual abuse or
negl ect of any child by the grandparent.

(i) Whether the child will be harnmed by granting
grandparenting tine or whether the child will be harnmed by
denyi ng grandparenting tinmne.

(j) Whether the parent's objections to, or lack of an offer
of, grandparenting tinme are related to the child.

(k) Any other factor relevant to the physical and
psychol ogi cal well-being of the child.

(7) 4)— A grandparent may not file nore than once every 2
years, absent a showi ng of good cause, a conplaint or notion
seeking a grandparenting time order. |If the court finds there is
good cause to allow a grandparent to file nore than 1 conpl ai nt

or notion under this section in a 2-year period, the court shal
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Senate Bill No. 727 (H2) as anended March 31, 2004

allow the filing and shall consider the conplaint or notion.
—Fhe— Upon notion of a person, the court nmay order reasonable
attorney fees to the prevailing party.

(8) The court may refer a conplaint or notion for
grandparenting tine filed under this section to [donestic relations
nmedi ati on as provided by suprene court rule. If no settlenent is reached
t hrough donestic relations nediation within a reasonable tine after the
date of referral, the conplaint or notion shall be heard by the court as
provided in this section. The court shall not refer a conplaint or notion
for grandparenting time filed under this section to the friend of the
court nedi ation service under section 13 of the friend of the court act,

1982 PA 294, MCL 552.513.]

(9) —5)— The court shall not enter an order —+estrictingthe
moverent—of the grandehildi+fthe restrietion— prohibiting an
i ndi vi dual who has | egal custody of a child from changi ng the
domcile of the child if the prohibition is —selely— primarily
for the purpose of allow ng the grandparent to exercise the
rights conferred in a grandparenting time order

(10) —(6)— A grandparenting tine order entered in accordance
with this section —shall—netbe consideredtohavecreated— does
not create parental rights in the —persen—eor—persoens— individua
or individuals to whom grandparenting tine rights are granted.
The entry of a grandparenting tine order —shall— does not prevent
a court of conpetent jurisdiction fromacting upon the custody of
the child, the parental rights of the child, or the adoption of
the child.

(11) —AH— The court nmay enter an order nodifying or
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term nating a grandparenting tinme order —whenever—such— if there
is a change of circunstances and a nodification or termnation is
—A—the bestinterests—of theehild— appropriate after
determining if the presunption is rebutted by applying the
factors in subsection (6).

(12) The court shall nake a record of its anal ysis and
fi ndi ngs under subsections (6), (7), and (11), including the
reasons for granting or denying a requested grandparenting tinme
or der.

(13) Except as otherw se provided in this subsection,
adoption of a child or placenent of a child for adoption under
the M chi gan adopti on code, chapter X of the probate code of
1939, 1939 PA 288, MCL 710.21 to 710.70, term nates the right of
a grandparent to commence an action for grandparenting time with
that child. Adoption of a child by a stepparent under the
M chi gan adoption code, chapter X of the probate code of 1939,
1939 PA 288, MCL 710.21 to 710.70, does not term nate the right
of a grandparent to comrence an action for grandparenting tine

with that child.
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