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SB- 0234, As Passed Senate, May 28, 2003

SUBSTI TUTE FOR

SENATE BI LL NO. 234
(As anended May 28, 2003)

A bill to amend 1980 PA 350, entitled
"The nonprofit health care corporation reformact,"
by amendi ng sections 204, 206, 207, 211, 401, 502, 602, 606,
and 609 (MCL 550.1204, 550.1206, 550.1207, 550.1211
550. 1401, 550. 1502, 550.1602, 550.1606, and 550.1609), section
207 as amended by 1999 PA 210, section 211 as amended by 1993 PA
127, section 401 as anended by 2000 PA 26, section 502 as anended
by 1998 PA 446, and section 609 as anended by 1991 PA 61, and by
addi ng sections 204a, 205a, 219, and 401j; and to repeal acts and
parts of acts.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT

<<
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Senate Bill No. 234 as anended May 28, 2003
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Senate Bill No. 234 as anended May 28, 2003

>>
Sec. 204. (1) Before entering into contracts or securing
appl i cations of subscribers, the persons incorporating a health
care corporation shall file all of the following in the office of
t he conm ssi oner:
(a) Three copies of the articles of incorporation, with the

certificate of the attorney general required under section 202(3)

at t ached.
(b) A statenent showing in full detail the plan upon which
the corporation proposes to transact business.

(c) A copy of all certificates to be issued to subscribers.
(d) A copy of the financial statenents of the corporation.
(e) Proposed advertising to be used in the solicitation of
certificates for subscribers.
(f) A copy of the byl aws.
(g) A copy of all proposed contracts and rei nbur senent
nmet hods.
(2) The conmi ssioner shall exam ne the statenents and
docunents filed under subsection (1), nmay conduct any
i nvestigati on —whieh— that he or she considers necessary, nmay
request additional oral and witten information fromthe
i ncorporators, and nay exam ne under oath any persons interested

in or connected with the proposed health care corporation. The
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4
commi ssi oner shall ascertain whether all of the foll ow ng
conditions are net:

(a) The solicitation of certificates will not work a fraud
upon the persons solicited by the corporation.

(b) The rates to be charged and the benefits to be provided
are adequate, equitable, and not excessive, as defined in section
609.

(c) The anount of noney actually avail able for working
capital is sufficient to carry all acquisition costs and
operating expenses for a reasonable period of tine fromthe date
of issuance of the certificate of authority, and is not |ess than

$500, 000. 00 or a greater amount, if the conm ssioner considers it

necessary.
(d) The anounts contributed as the working capital of the
corporation are payable only out of anmounts in excess of m ni num

required reserves of the corporation.

(e) Adequate and —reasonable reserves—are provided—as
defined+n—seetion—205— uninpaired surplus is provided, as
determ ned under section 204a.

(3) If the conm ssioner finds that the conditions prescribed
in subsection (2) are nmet, the conm ssioner shall do all of the
fol | ow ng:

(a) Return to the incorporators 1 copy of the articles of
i ncorporation, certified for filing with the —ehiet—officer
director of the departnent of —eemreree— consuner and industry
services or of any other agency or departnment authorized by | aw

to adm ni ster —Act—No—284of the Publiec-Acts—of 1972 —as
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Conpiled—Laws— the business corporation act, 1972 PA 284,
MCL 450. 1101 to 450.2098, or his or her designated

representative, and 1 copy of the articles of incorporation
certified for the records of the corporation itself.

(b) Retain 1 copy of the articles of incorporation for the
commi ssioner's office files.

(c) Deliver to the corporation a certificate of authority to
commence business and to issue certificates —whieh— that have
been approved by the conm ssioner, or —which— that are exenpted
fromprior approval pursuant to section 607(2) or (A— (8),
entitling subscribers to certain health care benefits.

Sec. 204a. (1) A health care corporation shall possess and
mai ntai n uni npai red surplus in an anmobunt determ ned adequate by
the comm ssioner to conply with section 403 of the insurance code
of 1956, 1956 PA 218, MCL 500.403. The conm ssioner shall follow
the risk-based capital requirenents as devel oped by the nationa
associ ation of insurance conm ssioners in order to determ ne
whet her a health care corporation is in adequate conpliance with

section 403 of the insurance code of 1956, 1956 PA 218,

MCL 500. 403.
(2) If a health care corporation files a risk-based capita
report that indicates that its surplus is |less than the anmount

determ ned adequate by the conmm ssi oner under subsection (1), the
health care corporation shall prepare and subnit a plan for
renedyi ng the deficiency in accordance with risk-based capital

requi renents adopted by the comm ssioner. Anobng the renedies
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that a health care corporation may enploy are planwi de viability
contributions to surplus by subscribers.

(3) If contributions for planwi de viability under subsection
(2) are enployed, those contributions shall be nmade in accordance
with the follow ng:

(a) If the health care corporation's surplus is |less than
200% but nore than 150% of the authorized control |evel under
ri sk-based capital requirements, the maxi mum contribution rate

shall be 0.5%of the rate charged to subscribers for the benefits

provi ded.
(b) If the health care corporation's surplus is 150% or | ess
than the aut horized control |evel under risk-based capital

requirenents, the maxi mum contribution rate shall be 1% of the
rate charged to subscribers for the benefits provided.

(c) The actual contribution rate charged is subject to the
conmmi ssi oner's approval .

(4) As used in subsection (3), "authorized control |evel"
means the nunber determ ned under the risk-based capital fornula
in accordance with the instructions devel oped by the nationa
associ ation of insurance conm ssioners and adopted by the
conmmi ssi oner .

(5) Subject to this subsection, a health care corporation
shall not maintain surplus in an anount that equals or is greater
t han 200% of the authorized control |evel under risk-based
capital requirenents multiplied by 5. |If a health care
corporation files a risk-based capital report that indicates that

its surplus is nore than the all owabl e maxi num surplus permtted
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7
under this subsection for 2 successive cal endar years, the health
care corporation shall file a plan for approval by the
conmmi ssioner to adjust its surplus to a | evel below the all owabl e
maxi mum surplus. |f the conm ssioner disapproves the health care
corporation's plan, the comm ssioner shall fornulate an alternate
plan and forward the alternate plan to the health care
corporation. The health care corporation shall begin
i npl enentation of the plan i medi ately upon recei pt of approval
of its plan by the comm ssioner or upon receipt of the
commi ssioner's alternate plan.

Sec. 205a. A health care corporation shall report financial
information in conformty with sound actuarial practices and
statutory accounting principles in the same nanner as desi gnated
by the comm ssioner for other carriers pursuant to section 438(2)
of the insurance code of 1956, 1956 PA 218, MCL 500. 438.

Approved permtted practices may be used by a health care
corporation until January 1, 2007 to effectuate the transfer to
statutory accounting principles required by this section.

Sec. 206. (1) The funds and property of a health care
corporation shall be acquired, held, and disposed of only for the
| awf ul purposes of the corporation and for the benefit of the
subscri bers of the corporation as a whole. A health care
corporation shall only transact —sueh— business, receive,
col l ect, and di sburse —sueh— noney, and acquire, hold, protect,
and convey -sueh— property, —-as—are— that is properly within the
scope of the purposes of the corporation as specifically set

forth in section 202(1)(d), for the benefit of the subscribers of
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8
the corporation as a whole, and consistent with this act.
(2) The funds of a health care corporation shall be invested
only in securities permtted by the laws of this state for the
i nvestnments of assets of |ife insurance conpanies, as described
in chapter 9 of —-Aet—No—218 of the PubliecActsof 1956—as

Conpiled—Laws— the insurance code of 1956, 1956 PA 218,
MCL 500. 901 to 500. 947.

(3) Wthout regard to the limtation in subsection (2), up to
2% of the assets of the health care corporation nay be invested
in venture-type investnments. For purposes of calcul ating —the
contingencyreserve pursuant—to-—seetion—205— adequate and
uni mpai red surplus under section 204a, a venture-type investnent
shall be carried on the books of a health care corporation at the
original acquisition cost, and | osses may only be realized as an
of fset against gains fromventure-type investnents. Al
venture-type investnents under this subsection shall provide
enpl oynment or capital investnent primarily within this state.
Each investnment under this subsection —shalkl—be— is subject to
prior approval by the board of directors. As used in this
subsection, "venture-type investnents" include:

(a) Common stock, preferred stock, limted partnerships, or
simlar equity interests acquired fromthe issuer subject to a
provision barring resale w thout consent of the issuer for 5
years fromthe date of acquisition by the corporation.

(b) Unsecured debt instrunents —whieh— that are either

convertible into equity or have equity acquisition rights. These
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debt instrunents shall be subordinated by their ternms to all
borrowi ngs of the issuer fromother institutional |enders and
shall have no part anortized during the first 5 years.
(4) A health care corporation shall not narket or transact,

as defined in sections 402a and 402b of —Aet—No—218 of the

M-chi-gan—Conpited—Laws— the i nsurance code of 1956, 1956 PA 218,
MCL 500. 402a and 500. 402b, any type of insurance described in

chapter 6 of —Aet—No—218 of the PublicActs o 1956,—as—anended;-

t he i nsurance code of 1956, 1956 PA 218, MCL 500. 600 to 500. 644.
Thi s subsection shall not be construed to prohibit the provision
of prepaid health care benefits.

Sec. 207. (1) A health care corporation, subject to any
l[imtation provided in this act, in any other statute of this
state, or inits articles of incorporation, may do any or all of
the foll ow ng:

(a) Contract to provide conputer services and ot her
adm ni strative consulting services to 1 or nore providers or
groups of providers, if the services are primarily designed to
result in cost savings to subscribers.

(b) Engage in experinmental health care projects to explore
nore efficient and econom cal neans of inplenenting the
corporation's prograns, or the corporation's goals as prescribed
in section 504 and the purposes of this act, to devel op
incentives to pronote alternative methods and alternative

provi ders, including nurse m dw ves, nurse anesthetists, and
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10
nurse practitioners, for delivering health care, including
preventive care and hone health care.

(c) For the purpose of providing health care services to
enpl oyees of this state, the United States, or an agency,
instrunmentality, or political subdivision of this state or the
United States, or for the purpose of providing all or part of the
costs of health care services to disabled, aged, or needy
persons, contract with this state, the United States, or an
agency, instrunentality, or political subdivision of this state
or the United States.

(d) For the purpose of adm nistering any publicly supported
heal th benefit plan, accept and adm nister funds, directly or
indirectly, nade avail able by a contract authorized under
subdivision (c), or nmade avail able by or received from any
private entity.

(e) For the purpose of adm nistering any publicly supported
heal th benefit plan, subcontract with any organi zati on that has
contracted with this state, the United States, or an agency,
instrumentality, or political subdivision of this state or the
United States, for the admi nistration or furnishing of health
services or any publicly supported health benefit plan.

(f) Provide adm nistrative services only and cost-pl us
arrangenents for the federal medi care program established by
parts A and B of title XVIIl of the social security act, chapter
531, 49 Stat. 620, 42 U. S.C. —1395t6-1395b—1395b-2,—1395b-6-t6
1395b-#— 1395c to 1395i, 1395i-2 to 1395i-5, 1395] to 1395t,
1395u to 1395w, and 1395w 2 to 1395w 4; ——31395w21to0-1395w28-
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1395%xt06-1395yy—and—1395bbbto6-1395ggg— for the federa
nmedi cai d program established under title XIX of the social
security act, chapter 531, 49 Stat. 620, 42 U S. C 1396 to
—1396f,—1396g-1-to— 1396r-6, and 1396r-8 to 1396v; for title V of
the social security act, chapter 531, 49 Stat. 620, 42 U S.C. 701
to 704 and 705 to 710; for the program of medical and dental care
established by the mlitary nedical benefits anendnents of 1966,
Public Law 85-861, 80 Stat. 862; for the Detroit maternity and
i nfant care--preschool, school, and adol escent project; and for
any ot her health benefit program established under state or
federal |aw.

(g) Provide adm nistrative services only and cost-pl us
arrangenents for any noninsured health benefit plan, subject to
the requirenments of sections 211 and 211a.

(h) Establish, own, and operate a heal th mai nt enance
organi zation, subject to the requirenents of the —public-health
code—1978PA-368—MoL3331101 t0-333-25211— i nsurance code of
1956, 1956 PA 218, MCL 500.100 to 500. 8302.

(i) Quarantee |loans for the education of persons who are
pl anning to enter or have entered a profession that is |icensed,
certified, or registered under parts 161 to 182 of the public
heal th code, 1978 PA 368, MCL 333.16101 to 333.18237, and has
been identified by the conm ssioner, with the consultation of the
of fice of health and nedical affairs in the departnent of
managenent and budget, as a profession whose practitioners are in
insufficient supply in this state or specified areas of this

state and who agree, as a condition of receiving a guarantee of a
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loan, to work in this state, or an area of this state specified
in alisting of shortage areas for the profession issued by the
commi ssioner, for a period of tine determ ned by the
commi ssi oner .

(j) Receive donations to assist or enable the corporation to
carry out its purposes, as provided in this act.

(k) Bring an action against an officer or director of the
cor poration.

(1) Designate and maintain a registered office and a resident
agent in that office upon whom service of process nay be made.

(m Sue and be sued in all courts and participate in actions
and proceedings, judicial, admnistrative, arbitrative, or
otherwise, in the sane cases as natural persons.

(n) Have a corporate seal, alter the seal, and use it by
causing the seal or a facsimle to be affixed, inpressed, or
reproduced in any other manner

(o) —+nvest— Subject to chapter 9 of the insurance code of
1956, 1956 PA 218, MCL 500.901 to 500.947, invest and reinvest
its funds and, for investnent purposes only, purchase, take,
receive, subscribe for, or otherw se acquire, own, hold, vote,
enpl oy, sell, lend, |ease, exchange, transfer, or otherw se
di spose of, nortgage, pledge, use, and otherw se deal in and
wi th, bonds and other obligations, shares, or other securities or
interests issued by entities other than donestic, foreign, or
alien insurers, as defined in sections 106 and 110 of the
i nsurance code of 1956, 1956 PA 218, MCL 500.106 and 500. 110,

whet her engaged in a simlar or different business, or
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Senate Bill No. 234 as anended Nhngg, 2003

governnental or other activity, including banking corporations or
trust conpanies. However, a health care corporation my
purchase, take, receive, subscribe for, or otherw se acquire,
own, hold, vote, enploy, sell, lend, |ease, exchange, transfer,
or otherw se di spose of bonds or other obligations, shares, or

ot her securities or interests issued by a donestic, foreign, or
alien insurer, so long as the activity neets all of the
fol | ow ng:

(i) I's determ ned by the attorney general to be | awful under
section 202.

(i) I's approved in witing by the comm ssioner as being in
the best interests of the health care corporation and its
subscri bers.

(i) -W-H— For an activity that occurred before the
effective date of the amendatory act that added subparagraph
(iv), will not result in the health care corporation owning or
controlling 10% or nore of the voting securities of the insurer
or will not otherwise result in the health care corporation

havi ng control of the insurer<<,>> either before or after the

effective date of the amendatory act that added subparagraph

(V). hine_in thi bdivisi hall be i I
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in this subparagraph and subparagraph (iv), "control" means that
termas defined in section 115 of the insurance code of 1956,
1956 PA 218, MCL 500. 115.

(iv) Beginning on the effective date of the anmendatory act
t hat added this subparagraph, will not result in the health care
corporation owning or controlling part or all of the insurer
unl ess the transaction satisfies chapter 13 of the insurance code
of 1956, 1956 PA 218, MCL 500.1301 to 500.1379, and the insurer
being acquired is only authorized to sell disability insurance as
defined under section 606 of the insurance code of 1956, 1956 PA
218, MCL 500. 606, or under a statute or regulation in the
insurer's domciliary jurisdiction that is substantially simlar to
section 606 of the insurance code of 1956, 1956 PA 218, MCL
500. 606.

(p) Purchase, receive, take by grant, gift, devise, bequest
or otherw se, |ease, or otherw se acquire, own, hold, inprove,
enpl oy, use and otherw se deal in and with, real or persona
property, or an interest therein, wherever situated.

(q) Sell, convey, |ease, exchange, transfer or otherw se
di spose of, or nortgage or pledge, or create a security interest
in, any of its property, or an interest therein, wherever
si tuat ed.

(r) Borrow noney and issue its promi ssory note or bond for
t he repaynment of the borrowed noney with interest.

(s) Make donations for the public welfare, including
hospital, charitable, or educational contributions that do not

significantly affect rates charged to subscri bers.

S01707' 03 (S-3) DKH



15

(t) Participate with others in any joint venture with respect
to any transaction that the health care corporation would have
the power to conduct by itself.

(u) Cease its activities and di ssolve, subject to the
commi ssioner's authority under section 606(2).

(v) Make contracts, transact business, carry on its
operations, have offices, and exercise the powers granted by this
act in any jurisdiction, to the extent necessary to carry out its
pur poses under this act.

(w) Have and exercise all powers necessary or convenient to
ef fect any purpose for which the corporation was forned.

(x) Notwi thstandi ng subdivision (0) or any other provision of
this act, establish, own, and operate a domestic stock insurance
conpany only for the purpose of acquiring, owning, and operating
the state accident fund pursuant to chapter 51 of the insurance
code of 1956, 1956 PA 218, MCL 500.5100 to 500.5114, so long as
all of the following are net:

(1) For insurance products and services the insurer whether
directly or indirectly only transacts worker's conpensati on
i nsurance and enployer's liability insurance, transacts
disability insurance limted to replacenent of |oss of earnings,
and acts as an adm nistrative services organization for an
approved sel f-insured worker's conpensation plan or a disability
insurance plan limted to replacenent of |oss of earnings and
does not transact any other type of insurance notwthstandi ng the
authorization in chapter 51 of the insurance code of 1956, 1956

PA 218, MCL 500.5100 to 500.5114. This subparagraph does not
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16
preclude the insurer fromproviding either directly or indirectly
noni nsurance products and services as otherw se provided by | aw.

(ii)) The activity is determned by the attorney general to be
| awf ul under section 202.

(iii) The health care corporation does not directly or
indirectly subsidize the use of any provider or subscriber
information, |oss data, contract, agreenent, reinbursenent
mechani sm or arrangenent, conputer system or health care
provi der discount to the insurer.

(iv) Menbers of the board of directors, enployees, and
officers of the health care corporation are not, directly or
indirectly, enployed by the insurer unless the health care
corporation is fairly and reasonably conpensated for the services
rendered to the insurer if those services were paid for by the
heal th care corporation.

(v) Health care corporation and subscriber funds are used
only for the acquisition fromthe state of M chigan of the assets
and liabilities of the state accident fund.

(vi) Health care corporation and subscriber funds are not
used to operate or subsidize in any way the insurer including the
use of such funds to subsidize contracts for goods and services.
Thi s subparagraph does not prohibit joint undertakings between
the health care corporation and the insurer to take advantage of
econonmi es of scale or arm s-length | oans or other financi al
transacti ons between the health care corporation and the
i nsurer.

(2) I'n order to ascertain the interests of senior citizens
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regardi ng the provision of nedicare supplenental coverage, as
described in section 202(1)(d)(v), and to ascertain the interests
of senior citizens regarding the adm nistration of the federal
nmedi care program when acting as fiscal internediary in this
state, as described in section 202(1)(d)(vi), a health care
corporation shall consult with the office of services to the
aging and with senior citizens' organizations in this state.

(3) An act of a health care corporation, otherwise lawful, is
not invalid because the corporation was w thout capacity or power
to do the act. However, the lack of capacity or power nay be
asserted:

(a) In an action by a director or a nenber of the corporate
body agai nst the corporation to enjoin the doing of an act.

(b) I'n an action by or in the right of the corporation to
procure a judgnment in its favor agai nst an incunmbent or forner
of ficer or director of the corporation for |oss or damage due to
an unaut hori zed act of that officer or director.

(c) I'n an action or special proceeding by the attorney
general to enjoin the corporation fromthe transacting of
unaut hori zed busi ness, to set aside an unauthorized transacti on,
or to obtain other equitable relief.

Sec. 211. (1) Pursuant to section 207(1)(g), a health care
corporation may enter into service contracts containing an
adm ni strative services only or cost-plus arrangenent. Except as
ot herwi se provided in this section, a corporation shall not enter
into a service contract containing an adm ni strative services

only or cost-plus arrangenent for a noninsured benefit plan
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covering a group of less than 500 individuals, except that a
heal th care corporation may continue an admni strative services
only or cost-plus arrangenment with a group of less than 500,
whi ch arrangenent is in existence in Septenber of 1980. A
corporation may enter into contracts containing an adm nistrative
services only or cost-plus arrangenent for a noninsured benefit
pl an covering a group of less than 500 individuals if either the
corporation makes arrangenents for excess |oss coverage or the
sponsor of the plan that covers the individuals is liable for the
plan's liabilities and is a sponsor of 1 or nore plans covering a
group of 500 or nore individuals in the aggregate. The
conmmi ssi oner, upon obtaining the advice of the corporations
subject to this act, shall establish the standards for the manner
and amount of the excess | oss coverage required by this
subsection. It is the intent of the |egislature that the excess
| oss coverage requirenents be uni form as between corporations
subject to this act and other persons authorized to provide
simlar services. The corporation shall offer in connection with
a noni nsured benefit plan a program of specific or aggregate
excess | oss coverage.

(2) Relative to actual adm nistrative costs, fees for
adm ni strative services only and cost-plus arrangenents shall be
set in a manner that precludes cost transfers between subscribers
subject to either of these arrangenents and ot her subscribers of
the health care corporation. Admnistrative costs for these
arrangenents shall be determ ned in accordance with the

adm ni strative costs allocation nethodol ogy and definitions filed
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and approved under part 6, and shall be expressed clearly and
accurately in the contracts establishing the arrangenents, as a
percentage of costs rather than charges. This subsection shal
not be construed to prohibit the inclusion, in fees charged, of
contributions to —thecontingency reserveof the corporation,
conststent—wth-seetion—205— adequate and uni npaired surplus as
provided in section 204a.

(3) Before a health care corporation nmay enter into contracts
containing adm nistrative services only or cost-plus arrangenents
pursuant to section 207(1)(g), the board of directors of the

corporation shall approve a marketing policy —wthrespeet—te
sueh— for these arrangenents that is consistent with —the

provisions—oef— this section. The marketing policy may contain
ot her provisions as the board consi ders necessary. The narketing
policy shall be carried out by the corporation consistent with
this act.

(4) A corporation providing services under a contract
contai ning an adm nistrative services only or cost-plus
arrangenent in connection with a noninsured benefit plan shall
provide in its service contract a provision that the person
contracting for the services in connection with a noninsured
benefit plan shall notify each covered individual of what
services are being provided; the fact that individuals are not
insured or are not covered by a certificate fromthe corporation
or are only partially insured or are only partially covered by a
certificate fromthe corporation, as the case nay be; which party

is liable for paynent of benefits; and of future changes in
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benefits.

(5) A service contract containing an administrative services
only arrangenent between a corporation and a governnental entity
not subject to the enployee retirenment inconme security act of
1974, Public Law 93-406, 88 Stat. 829, whose plan provides
coverage under a collective bargai ning agreenent utilizing a
policy or certificate issued by a carrier before the signing of
the service contract, is void unless the governnental entity has
provi ded the notice described in subsection (4) to the collective
bar gai ni ng agent and to the nmenbers of the collective bargaining
unit not |ess than 30 days before signing the service contract.
The voiding of a service contract under this subsection shall not
relieve the governnmental entity of any obligations to the
corporation under the service contract.

(6) Nothing in this section shall be construed to permt an
actionable interference by a corporation with the rights and
obligations of the parties under a collective bargaining
agr eenent .

(7) An individual covered under a noninsured benefit plan for
whi ch services are provided under a service contract authorized
under subsection (1) -shall— is not —be— liable for that portion
of clains incurred and subject to payment under the plan if the
service contract is entered into between an enpl oyer and a
corporation, unless that portion of the claimhas been paid
directly to the covered individual

(8) A corporation shall report with its annual statenent the

anount of business it has conducted as services provided under
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subsection (1) that are perforned in connection with a noni nsured
benefit plan, and the conmm ssioner shall transmt annually this
information to the state —eorm-sstoner—of+evenue— treasurer
The conmi ssioner shall submt to the legislature on April 1,
1994, a report detailing the inpact of this section on enployers
and covered individuals, and simlar activities under other
provisions of law, and in consultation with the —revenue
cormm-ssioner— state treasurer the total financial inpact on the
state for the preceding |egislative biennium

(9) As used in this section, "noninsured benefit plan" or
"plan" neans a health benefit plan w thout coverage by a health
care corporation, health mai ntenance organization, or insurer or
the portion of a health benefit plan wi thout coverage by a health
care corporation, health maintenance organization, or insurer
that has a specific or aggregate excess | oss coverage.

Sec. 219. A nonprofit health care corporation is subject to
chapter 37 of the insurance code of 1956, 1956 PA 218,
MCL 500. 3701 to 500.3723. To the extent that a provision of this
act concerning health coverage, including, but not limted to,
premuns, rates, filings, and coverages, conflicts with chapter
37 of the insurance code of 1956, 1956 PA 218, MCL 500. 3701 to
500. 3723, chapter 37 of the insurance code of 1956, 1956 PA 218,
MCL 500. 3701 to 500. 3723, supersedes this act.

Sec. 401. (1) A health care corporation established,
mai nt ai ned, or operating in this state shall offer health care
benefits to all residents of this state, and may offer ot her

health care benefits as the corporation specifies with the
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approval of the comm ssioner.

(2) A health care corporation may limt the health care
benefits that it will furnish, except as provided in this act,
and may divide the health care benefits that it elects to furnish
into classes or kinds.

(3) A health care corporation shall not do any of the
fol | ow ng:

(a) Refuse to issue or continue a certificate to 1 or nore
residents of this state, except while the individual, based on a
transaction or occurrence involving a health care corporation, is
serving a sentence arising out of a charge of fraud, is
satisfying a civil judgnment, or is making restitution pursuant to
a voluntary paynent agreenent between the corporation and the
i ndi vi dual .

(b) Refuse to continue in effect a certificate with 1 or nore
residents of this state, other than for failure to pay anounts
due for a certificate, except as allowed for refusal to issue a
certificate under subdivision (a).

(c) Limt the coverage avail able under a certificate, wthout
the prior approval of the conmm ssioner, unless the limtation is
as aresult of: an agreenment with the person paying for the
coverage; an agreenment with the individual designated by the
persons paying for or contracting for the coverage; or a
col | ective bargai ning agreenent.

(d) Rate, cancel benefits on, refuse to provide benefits for
or refuse to issue or continue a certificate solely because a

subscri ber or applicant is or has been a victimof donestic
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violence. A health care corporation shall not be held civilly
liable for any cause of action that may result from conpliance
wWith this subdivision. This subdivision applies to all health
care corporation certificates issued or renewed on or after
June 1, 1998. As used in this subdivision, "donmestic violence"
means inflicting bodily injury, causing serious enotional injury
or psychol ogical trauma, or placing in fear of inmmnent physica
harm by threat or force a person who is a spouse or former spouse
of, has or has had a dating relationship with, resides or has
resided with, or has a child in coormon with the person comitting
t he vi ol ence.

(e) Require a nmenber or his or her dependent or an applicant

for coverage or his or her dependent to do either of the

fol |l ow ng:
(1) Undergo genetic testing before issuing, renew ng, or
continuing a health care corporation certificate.

(i) Disclose whether genetic testing has been conducted or
the results of genetic testing or genetic information.

(4) Subsection (3) does not prevent a health care corporation
fromdenying to a resident of this state coverage under a
certificate for any of the follow ng grounds:

(a) That the individual was not a nenber of a group that had
contracted for coverage under this certificate.

(b) That the individual is not a menber of a group with a
size greater than a mninum size established for a certificate
pursuant to sound underwiting requirenents.

(c) That the individual does not neet requirenments for
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Senate Bill No. 234 as anmended May 28, 2003
coverage contained in a certificate.

(d) <<For groups of under 100 subscribers and except>> as otherw se

provided in section 3709 of the
i nsurance code of 1956, 1956 PA 218, MCL 500.3709, that the group

that the individual is a menber of has failed to enroll enough of
its eligible nenbers with the health care corporation. This
denial shall only be nmade if the health care corporation

det erm nes, using sound actuarial principles<<based on rating factors
perm tted under this act>> that the portion of
the group applying for coverage would be at |east 50% nore costly

than the group as a whole. Not |ater than the cl ose of business
on the seventh business day after denying coverage under this
subdi vision, the health care corporation shall notify the

comm ssioner of this denial and shall supply the information

supporting the denial. The conm ssioner shall determ ne whet her
it will approve or disapprove the denial not |ater than the close
of business on the seventh business day after receipt of the

notice and shall pronptly notify the health care corporation of
his or her determnation. The health care corporation or the
enpl oyer may appeal the decision of the conmmi ssioner in circuit
court.

(5) Acertificate may provide for the coordination of
benefits, subrogation, and the nonduplication of benefits.
Savings realized by the coordination of benefits, subrogation,
and nonduplication of benefits shall be reflected in the rates
for those certificates. |If a group certificate issued by the
corporation contains a coordi nation of benefits provision, the
benefits shall be payable pursuant to the coordi nation of

benefits act, 1984 PA 64, MCL 550.251 to 550. 255.
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(6) A health care corporation shall have the right to status
as a party in interest, whether by intervention or otherw se, in
any judicial, quasi-judicial, or admnistrative agency proceedi ng
inthis state for the purpose of enforcing any rights it may have
for rei mbursenment of paynents nade or advanced for health care
services on behalf of 1 or nore of its subscribers or nenbers.

(7) A health care corporation shall not directly reinburse a
provider in this state who has not entered into a participating
contract with the corporation

(8) A health care corporation shall not limt or deny
coverage to a subscriber or limt or deny reinbursement to a
provi der on the ground that services were rendered while the
subscriber was in a health care facility operated by this state
or a political subdivision of this state. A health care
corporation shall not limt or deny participation status to a
health care facility on the ground that the health care facility
is operated by this state or a political subdivision of this
state, if the facility neets the standards set by the corporation
for all other facilities of that type, governnent-operated or
otherwise. To qualify for participation and reinbursenent, a
facility shall, at a mninmum neet all of the follow ng
requi renents, which shall apply to all simlar facilities:

(a) Be accredited by the joint conm ssion on accreditation of
hospi t al s.

(b) Meet the certification standards of the medi care program
and the nedi caid program

(c) Meet all statutory requirenents for certificate of need.
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(d) Follow generally accepted accounting principles and
practi ces.

(e) Have a conmunity advisory board.

(f) Have a programof utilization and peer review to assure
that patient care is appropriate and at an acute |evel.

(g) Designate that portion of the facility that is to be used
for acute care.

(9) As used in this section:

(a) "dinical purposes” includes all of the foll ow ng:

(i) Predicted risk of diseases.

(i) Identifying carriers for single-gene disorders.

(iit) Establishing prenatal and clinical diagnosis or
pr ognosi s.

(iv) Prenatal, newborn, and other carrier screening, as well
as testing in high-risk famlies.

(v) Tests for netabolites if undertaken with high probability
that an excess or deficiency of the nmetabolite indicates or
suggests the presence of heritable nutations in single genes.

(vi) Oher tests if their intended purpose is diagnosis of a
presynpt omati ¢ genetic condition.

(b) "Genetic information"” neans information about a gene,
gene product, or inherited characteristic derived froma genetic
test.

(c) "Cenetic test" neans the analysis of human DNA, RNA,
chronosonmes, and those proteins and netabolites used to detect
heritabl e or somatic di sease-rel ated genotypes or karyotypes for

clinical purposes. A genetic test nmust be generally accepted in
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the scientific and nedi cal communities as being specifically
determ native for the presence, absence, or nmutation of a gene or
chronosone in order to qualify under this definition. GCenetic
test does not include a routine physical exam nation or a routine
anal ysis, including, but not limted to, a chem cal analysis, of
body fluids, unless conducted specifically to determ ne the
presence, absence, or nutation of a gene or chronosone.

Sec. 401j. The rates charged to nongroup and group
conversion subscribers for a certificate that includes
prescription drug coverage pursuant to section 401li may include
rate differentials based on age, with not nore than 8 separate
age bands. The health care corporation shall file its rates for
the prescription drug coverage in this section in the same manner
and under the sanme requirenents as provided in section 607.

Sec. 502. (1) A health care corporation may enter into
participating contracts for reinbursenent with professiona
health care providers practicing legally in this state for health
care services or with health practitioners practicing legally in
any other jurisdiction for health care services that the
prof essional health care providers or practitioners may |legally

perform <<A health care corporation shall not reinburse a health

practitioner |ocated out of state at a higher rate for the sane health
care services than it reinburses an in-state health care provider.>>

participating contract may cover all nmenbers or nmay
be a separate and individual contract on a per claimbasis, as

set forth in the provider class plan, if, in entering into a

separate and individual contract on a per claimbasis, the

participating provider certifies to the health care corporation:
(a) That the provider will accept paynent fromthe

corporation as paynent in full for services rendered for the
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specified claimfor the nenber indicated.

(b) That the provider will accept paynent fromthe
corporation as paynent in full for all cases involving the
procedure specified, for the duration of the cal endar year. As
used in this subdivision, provider does not include a person
licensed as a dentist under part 166 of the public health code,
1978 PA 368, MCL 333.16601 to 333.16648.

(c) That the provider will not determ ne whether to
participate on a claimon the basis of the race, color, creed,
marital status, sex, national origin, residence, age, disability,

or lawful occupation of the menber entitled to health care

benefits.
(2) A contract entered into pursuant to subsection (1) shal
provide that the private provider-patient relationship shall be

mai ntai ned to the extent provided for by law. A health care
corporation shall continue to offer a reinbursenent arrangenent
to any class of providers with which it has contracted prior to
August 27, 1985 and that continues to neet the standards set by
the corporation for that class of providers.

(3) A health care corporation shall not restrict the nethods
of diagnosis or treatnment of professional health care providers
who treat nenbers. Except as otherwi se provided in section 502a
each nenber of the health care corporation shall at all tines
have a choice of professional health care providers. This
subsection does not apply to limtations in benefits contained in
certificates, to the reinbursenent provisions of a provider

contract or reinbursenment arrangenent, or to standards set by the
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corporation for all contracting providers. A health care
corporation may refuse to reinburse a health care provider for
health care services that are overutilized, including those
services rendered, ordered, or prescribed to an extent that is
greater than reasonably necessary.

(4) A health care corporation may provide to a nmenber, upon
request, a list of providers with whomthe corporation contracts,
for the purpose of assisting a nmenber in obtaining a type of
health care service. However, except as otherw se provided in
section 502a, an enpl oyee, agent, or officer of the corporation,
or an individual on the board of directors of the corporation,
shal | not make recommendati ons on behal f of the corporation with
respect to the choice of a specific health care provider. Except
as otherw se provided in section 502a, an enpl oyee, agent, or
of ficer of the corporation, or a person on the board of directors
of the corporation who influences or attenpts to influence a
person in the choice or selection of a specific professional
heal th care provider on behalf of the corporation, is guilty of a
m sdeneanor .

(5) A health care corporation shall provide a synbol of
partici pation, which can be publicly displayed, to providers who
participate on all clains for covered health care services
rendered to subscri bers.

(6) This section does not inpede the | awful operation of, or
| awful pronotion of, a health maintenance organi zati on owned by a
heal th care corporation.

(7) Contracts entered into under this section with
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prof essi onal health care providers licensed in this state are
subj ect to the provisions of sections 504 to 518.

(8) A health care corporation shall not deny participation to
a freestanding surgical outpatient facility on the basis of
ownership if the facility neets the reasonabl e standards set by
the health care corporation for simlar facilities, is |licensed
under part 208 of the public health code, 1978 PA 368,

MCL 333.20801 to 333.20821, and conplies with part 222 of the
public health code, 1978 PA 368, MCL 333.22201 to 333.22260.

(9) Notwi thstanding any other provision of this act, if a
certificate provides for benefits for services that are within
the scope of practice of optonetry, a health care corporation is
not required to provide benefits or reinburse for a practice of
optonetric service unless that service was included in the
definition of practice of optonetry under section 17401 of the
public health code, 1978 PA 368, MCL 333.17401, as of May 20,
1992.

(10) Notw thstandi ng any other provision of this act, a
heal th care corporation is not required to rei nburse for services
ot herwi se covered under a certificate if the services were
performed by a nenber of a health care profession, which health
care profession was not |icensed or registered by this state on
or before January 1, 1998 but that beconmes a health care
profession |icensed or registered by this state after January 1,
1998. This subsection does not change the status of a health
care profession that was |icensed or registered by this state on

or before January 1, 1998.
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Sec. 602. (1) Not later than March 1 each year, subject to
a 30-day extension —whieh— that may be granted by the
conmmi ssioner, a health care corporation shall file in the office
of the conm ssioner a sworn statenment verified by at |east 2 of
the principal officers of the corporation showing its condition
as of the preceding Decenber 31. The statenent shall be in a
form —— and contain those matters —whieh— that the
conmmi ssi oner prescribes for a health care corporation, including
those matters contained in section —205— 204a. The statenent
shal | include the nunber of nenbers and the nunber of
subscribers' certificates issued by the corporation and
out st andi ng.

(2) The comm ssioner, by order, may require a health care
corporation to submt statistical, financial, and other reports
for the purpose of nonitoring conpliance with this act.

Sec. 606. (1) The conm ssioner shall have the sane
authority regarding the officers and directors of a health care
corporation as the comm ssioner has with respect to the officers
and directors of insurers under sections 249 and 250 of —Aet
No—218—of the Public—-Acts—of 1956, beingsections500-249and
500-250e6f the M-echigan—ConpitedLaws— the insurance code of
1956, 1956 PA 218, MCL 500. 249 and 500. 250.

(2) The conmi ssioner shall have the sanme authority with

respect to the dissolution, taking over, or |iquidation of

corporations formed or doing business under this act as is
provided in chapter —78—eof ActNo—218 of the PublieAects—of
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M-chi-gan—Conpiledtaws— 81 of the insurance code of 1956, 1956
PA 218, MCL 500.8101 to 500.8159. For purposes of this
subsection, a health care corporation shall be considered to be
insolvent if its liabilities exceed its assets, unless otherw se
defined in chapter —#8—-of-ActNo—218 of the Public-Acts—of 1956
as—arended— 81 of the insurance code of 1956, 1956 PA 218,
MCL 500. 8101 to 500. 8159.

Sec. 609. (1) Arate is not excessive if the rate is not
unreasonably high relative to the foll ow ng el enents,
individually or collectively; provision for anticipated benefit
costs; provision for admnistrative expense; provision for cost
transfers, if any; provision for a contribution to or from —the

. . . : I
. . .
preseribed—in—seetion—205— surplus that is consistent with the

attai nment or mai ntenance of adequate and uninpaired surplus as
provi ded in section 204a; and provision for adjustnents due to
prior experience of groups, as defined in the group rating
system A determination as to whether a rate is excessive
relative to —the— these el enents, —+isted-aboeve— individually or
collectively, shall be based on the follow ng: reasonable

eval uations of recent claimexperience; projected trends in claim
costs; the allocation of adm nistrative expense budgets; and the
present and anti ci pat ed —eentingenreyfreserve—positions

uni npai red surplus of the health care corporation. To the extent
that any of these elenents are considered excessive, the

provision in the rates for these el enents shall be nodified
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accordingly.

(2) The administrative expense budget nust be reasonable, as
determ ned by the comm ssioner after exam nation of material and
substantial adm nistrative and acqui sition expense itens.

(3) Arate is equitable if the rate can be conpared to any
other rate offered by the health care corporation to its
subscri bers, and the observed rate differences can be supported
by differences in anticipated benefit costs, admnistrative
expense cost, differences in risk, or any identified cost
transfer provisions.

(4) Arate is adequate if the rate is not unreasonably | ow
relative to the el enents prescribed in subsection (1),
individually or collectively, based on reasonabl e eval uati ons of
recent claimexperience, projected trends in claimcosts, the
al l ocation of adm nistrative expense budgets, and the present and
anti ci pat ed —econtingency—reserve—posttions— uni npaired surplus of
t he health care corporation.

(5) Except for identified cost transfers, each line of
busi ness, over tine, shall be self-sustaining. However, there
may be cost transfers for the benefit of senior citizens and
group conversion subscribers. Cost transfers for the benefit of
senior citizens, in the aggregate, annually shall not exceed 1%
of the earned subscription inconme of the health care corporation
as reported in the nost recent annual statenent of the
corporation. G oup conversion subscribers are those who have

mai nt ai ned coverage with the health care corporation on an
i ndi vi dual basis after |eaving a subscriber group. —FheM<echigan
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. u . . .
assessnent or surcharge for cost transfer under this subsection.
Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. 460 of the 92nd Legislature is

enacted into | aw.

Enacting section 2. Section 205 of the nonprofit health
care corporation reformact, 1980 PA 350, MCL 550. 1205, is
repeal ed.
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