o o~ W N P

SB- 1051, As Passed House, July 14, 2004

HOUSE SUBSTI TUTE FOR
SENATE BI LL NO. 1051

A Dbill to amend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 1105, 2114, 2301, 2714, 2902, 2910, 3715,
3803, 3917, 3920, 3923, 7303, 7307, 7406, and 7408 (MCL 700. 1105,
700. 2114, 700.2301, 700.2714, 700.2902, 700.2910, 700.3715,
700. 3803, 700.3917, 700.3920, 700.3923, 700.7303, 700.7307,
700. 7406, and 700. 7408), sections 1105, 2114, 3917, and 7303 as
anmended by 2000 PA 54, and by addi ng section 7410.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1105. As used in this act:

(a) "Incapacitated individual" means an individual who is
i npai red by reason of nental illness, nental deficiency, physica
illness or disability, chronic use of drugs, chronic
i ntoxi cati on, or other cause, not including mnority, to the

extent of l|acking sufficient understanding or capacity to nmake or
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communi cat e i nforned deci si ons.

(b) "Informal proceedi ngs" neans proceedings for probate of a
wi |l or appointnment of a personal representative conducted by the
probate regi ster without notice to interested persons.

(c) "Interested person” or "person interested in an estate”
includes, but is not limted to, the incunbent fiduciary; an
heir, devisee, child, spouse, creditor, and beneficiary and any
ot her person that has a property right in or claimagainst a
trust estate or the estate of a decedent, ward, or protected
i ndi vidual ; a person that has priority for appointnent as
personal representative; and a fiduciary representing an
interested person. ldentification of interested persons may vary
fromtinme to tinme and shall be determ ned according to the
particul ar purposes of, and matter involved in, a proceeding, and
by the suprene court rules.

(d) "Interested trust beneficiary" neans a person that has 1
or nore of the following interests in —a— the trust:

(1) Life estate.

(ii) Eligible recipient of a mandatory or discretionary
di stribution by the trustee of incone or principal.

(iit) Eligible recipient of a mandatory or discretionary
di stribution by the trustee of incone or principal upon
term nation of an interest of a person described in subparagraph
(i) or (ii).

(iv) Presently exercisable or testanmentary general or special
power of appoi ntnment.

(e) "lssue"” nmeans an individual's descendant.
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(f) "Joint tenants with the right of survivorship" includes,
but is not limted to, co-owners or ownership of property held
under circunstances that entitle 1 or nore to the whole of the
property on the death of the other or others, but does not
i nclude forns of co-ownership registration in which the
under |l yi ng ownership of each party is in proportion to that
party's contri bution.

(g) "Lawyer-guardian ad litem' nmeans an attorney appointed
under section 5213 or 5219 who has the powers and duties
referenced by and provided in section 5213.

(h) "Lease" includes, but is not limted to, an oil, gas, or
ot her m neral | ease.

(i) "Legally incapacitated individual" means an individual,
other than a mnor, for whoma guardian is appointed under this
act or an individual, other than a mnor, who has been adjudged
by a court to be an incapacitated individual.

(j) "Letters" includes, but is not limted to, letters
testamentary, letters of guardianship, letters of adm nistration,
and letters of conservatorship.

Sec. 2114. (1) Except as provided in subsections (2), (3),
and (4), for purposes of intestate succession by, through, or
froman individual, an individual is the child of his or her
natural parents, regardless of their marital status. The parent

and child relationship may be established in any of the follow ng

manners:
(a) If a child is born or conceived during a marri age, both
spouses are presuned to be the natural parents of the child for
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4
pur poses of intestate succession. A child conceived by a nmarried
worman Wi th the consent of her husband follow ng utilization of
assi sted reproductive technology is considered as their child for
pur poses of intestate succession. Consent of the husband is
presuned unl ess the contrary is shown by clear and convi nci ng
evidence. If a man and a woman participated in a marriage
cerenony in apparent conpliance with the | aw before the birth of
a child, even though the attenpted marri age nay be void, the

child is presunmed to be their child for purposes of intestate

successi on.

(b) e)— If a child is born out of wedlock or if a childis
born or conceived during a nmarriage but is not the issue of that
marriage, a man is considered to be the child' s natural father
for purposes of intestate succession if any of the foll ow ng
occur:

(i) The man joins with the child' s nother and acknow edges
that child as his child by conpleting an acknow edgnent of
parent age as prescribed in the acknow edgnment of parentage act,
1996 PA 305, MCL 722.1001 to 722.1013.

(ii)) The man joins the nother in a witten request for a
correction of certificate of birth pertaining to the child that
results in issuance of a substituted certificate recording the

child' s birth.
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(iii) The man and child have established a nmutually
acknow edged rel ati onship of parent and child that begins before
the child becones age 18 and continues until term nated by the
deat h of either.

(iv) The man is determned to be the child s father and an
order of filiation establishing that paternity is entered as
provided in the paternity act, 1956 PA 205, MCL 722.711 to
722. 730.

(v) Regardless of the child s age or whether or not the
al l eged father has died, the court with jurisdiction over probate
proceedings relating to the decedent's estate determ nes that the
man is the child' s father, using the standards and procedures
establ i shed under the paternity act, 1956 PA 205, MCL 722.711 to
722. 730.

(c) Achild who is not conceived or born during a marriage is
an individual born in wedlock if the child s parents marry after
t he conception or birth of the child.

(2) An adopted individual is the child of his or her adoptive
parent or parents and not of his or her natural parents, but
adoption of a child by the spouse of either natural parent has no
effect on either the relationship between the child and that
natural parent or ——except—as—providedin-subsection{3}— the
right of the child or a descendant of the child to inherit from
or through the other natural parent. An individual is considered
to be adopted for purposes of this subsection when a court of
conpetent jurisdiction enters an interlocutory decree of adoption

that is not vacated or reversed.
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(3) The permanent term nation of parental rights of a m nor
child by an order of a court of conpetent jurisdiction; by a
rel ease for purposes of adoption given by the parent, but not a
guardian, to the fam |y independence agency or a licensed child
pl acenent agency, or before a probate or juvenile court; or by
any ot her process recogni zed by the | aw governing the
parent-child status at the tinme of term nation, excepting
term nation by emanci pation or death, ends kinship between the
parent whose rights are so termnated and the child for purposes
of intestate succession by that parent fromor through that
child.

(4) Inheritance fromor through a child by either natura
parent or his or her kindred is precluded unless that natural
parent has openly treated the child as his or hers, and has not
refused to support the child.

(5) Only the individual presuned to be the natural parent of
a child under subsection (1)(a) may disprove a presunption that
is relevant to that parent and child relationship, and this
exclusive right to disprove the presunption term nates on the
death of the presumed parent.

Sec. 2301. (1) Except as provided in subsection (2), if a
testator's surviving spouse narries the testator after the
testator executes his or her will, the surviving spouse is
entitled to receive, as an intestate share, not less than the
val ue of the share of the estate the surviving spouse woul d have
received if the testator had died intestate as to that portion of

the testator's estate, if any, that is not any of the follow ng:

S04234' 03 * (H 1) TDR



© 00 N o o0~ wWw N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

7

(a) Property devised to or in trust for the benefit of a
child of the testator who was born before the testator married
t he surviving spouse and who is not the surviving spouse's
child.

(b) Property devised to or in trust for the benefit of a
descendant of a child described in subdivision (a).

(c) Property that passes under section 2603 or 2604 to a
child described in subdivision (a) or to a descendant of such a

chil d.

(2) Subsection (1) does not apply if any of the foll ow ng are
true:

(a) Fromthe will or other evidence, it appears that the wl|
was made in contenplation of the testator's marriage to the

survi vi ng spouse.

(b) The will expresses the intention that it is to be
ef fective notw t hstandi ng a subsequent marri age.

(c) The testator provided for the spouse by transfer outside
the will, and the intent that the transfer be a substitute for a

testamentary provision is shown by the testator's statenents or

is reasonably inferred fromthe anount of the transfer or other
evi dence.

(3) In satisfying the share provided by this section, devises
made by the will to the testator's surviving spouse, if any, are

applied first, and other devises, other than a devise to or in
trust for the benefit of a child of the testator who was born
before the testator married the surviving spouse and who i s not

the surviving spouse's child or a devise or substitute gift under
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section 2603 or 2604 to a descendant of such a child, abate as
provided in section 3902.

Sec. 2714. (1) —A— Subject to subsection (2), a future
interest under the ternms of a trust is contingent on the
beneficiary surviving the distribution date. |I|f a beneficiary of
a future interest under the terns of a trust fails to survive the
di stribution date, the follow ng apply:

(a) Except as provided in subdivision (d), if the future
interest is not inthe formof a class gift and the deceased
beneficiary | eaves surviving descendants, a substitute gift is
created in the beneficiary's surviving descendants. The
surviving descendants take by representation the property to
whi ch the beneficiary would have been entitled had the
beneficiary survived the distribution date.

(b) Except as provided in subdivision (d), if the future
interest is in the formof a class gift, other than a future
interest to "issue", "descendants", "heirs of the body", "heirs",
"next of kin", "relatives", or "famly" or a class described by
| anguage of simlar inport, a substitute gift is created in the
surviving descendants of a deceased beneficiary. The property to
whi ch the beneficiaries would have been entitled had all of them
survived the distribution date passes to the surviving
beneficiaries and the surviving descendants of the deceased
beneficiaries. Each surviving beneficiary takes the share to
whi ch he or she would have been entitled had the deceased
beneficiaries survived the distribution date. Each deceased

beneficiary's surviving descendants who are substituted for the
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deceased beneficiary take by representation the share to which
t he deceased beneficiary woul d have been entitled had the
deceased beneficiary survived the distribution date. —‘Fer—the
purposes—of— As used in this subdivision, "deceased beneficiary"
nmeans a cl ass nenber who fails to survive the distribution date
and |l eaves 1 or nore surviving descendants.

(c) For the purposes of section 2701, words of survivorship
attached to a future interest are not, in the absence of
addi ti onal evidence, a sufficient indication of an intent
contrary to the application of this section. W rds of
survivorship i nclude words of survivorship that relate to the
distribution date or to an earlier or an unspecified tine,
whet her those words of survivorship are expressed in
condi tion-precedent, condition-subsequent, or another form

(d) If a governing instrunent creates an alternative future
interest with respect to a future interest for which a substitute
gift is created by subdivision (a) or (b), the substitute gift is
superseded by the alternative future interest only if an
expressly designated beneficiary of the alternative future
interest is entitled to take in possession or enjoynent.

(2) Subsection (1) does not apply to a future interest if the
beneficiary of the interest died or irrevocably transferred the
interest before April 1, 2000.

Sec. 2902. (1) A person, or a fiduciary representing a
person to whom a di sclaimable interest devolves, may disclaima
di sclainmable interest in whole or in part. A trustee, with

respect to the trust as a whole or with respect to a separate
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trust that is or will be established under the governing
instrunment, may disclaima disclaimble interest, in whole or in
part, but only to the extent that the governing instrunent
expressly gives the trustee the right to disclaim

(2) A disclaimer may be of a specific asset, an interest in a
specific asset, a pecuniary anount, a fractional or percentage
share, or —ef— a limted interest or estate. A provision in a
power of attorney granting the agent the authority to do whatever
the principal could do, or words of simlar effect, includes the

authority to disclaim unless the authority to disclaimis

specifically excluded or limted. —Except—foratrust—or—apower
: 4  al i sl ai i col aimable | .
: i It o o

i : I ol i scl ai : L I :
Fastrurent— Unl ess the governing instrunment is a trust

instrument that does not authorize the trustee to disclaimor a
power of attorney that denies the agent the authority to
disclaim the right to disclaimexists notw thstanding the
exi stence of either of the foll ow ng:

(a) A spendthrift provision or simlar restriction that
[imts the interest of the disclaimnt.

(b) Arestriction or limtation on the right to disclaim
contai ned in the governing instrunent.

(3) Afiduciary may disclaima fiduciary power. The right to
di sclaima fiduciary power exists notwi thstanding a restriction
or limtation on the right to disclaimcontained in the governing

i nstrunent.
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Sec. 2910. (1) The right to disclaimproperty is barred by
any of the follow ng events that occur after the event giving
rise to the right to disclaimand before the disclainer is
per f ect ed:

(a) An assignnent, conveyance, encunbrance, pledge, or
transfer of the property, or a contract for such a transaction.

(b) Awitten waiver of the right to disclaim

(c) An acceptance of the disclaimble interest or a benefit
under the disclaimble interest after actual know edge that a

property right has been conferred.

(d) A sale of the property under judicial sale.

(e) The expiration of the permtted applicable perpetuities
peri od.

(2) The right to disclaimis barred to the extent provided
by other applicable law. A partial bar does not preclude the

di sclaimant fromdisclaimng all or any part of the bal ance of

the property if the disclaimnt has received a portion of the

property and there still remains an interest that the disclai mant
is yet to receive. An act that bars the right to disclaima
present interest in joint property does not bar the right to

disclaima future interest in joint property.
. he | L : :
ol Lt ol ded . . L aj I I . |
I : i sel aimhi I . :

| : I okl o
o | ST bl e

Sec. 3715. Except as restricted or otherw se provided by
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the will or by an order in a fornmal proceeding, and subject to
the priorities stated in section 3902, a personal representative,
acting reasonably for the benefit of interested persons, may
properly do any of the follow ng:

(a) Retain property owned by the decedent pending
di stribution or liquidation, including property in which the
personal representative is personally interested or that is
ot herwi se inproper for trust investnent.

(b) Receive property froma fiduciary or another source.

(c) Perform conpronise, or refuse performance of a contract
of the decedent that continues as an estate obligation, as the
personal representative determ nes under the circunstances. |If
the contract is for a conveyance of |and and requires the giving
of warranties, the personal representative shall include in the
deed or other instrunent of conveyance the required warranties.
The warranties are binding on the estate as though the decedent
made t hem but do not bind the personal representative except in a
fiduciary capacity. |In perform ng an enforceable contract by the
decedent to convey or |ease |land, the personal representative,
anong ot her possible courses of action, may do any of the
fol |l ow ng:

(1) Execute and deliver a deed of conveyance for cash paynent
of the armount remaining due or for the purchaser's note for the
anount remai ni ng due secured by a nortgage on the | and.

(ii) Deliver a deed in escrow with directions that the
proceeds, when paid in accordance with the escrow agreenent, be

paid to the decedent's successors, as designated in the escrow
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agreenent .

(d) If, in the judgnent of the personal representative, the
decedent woul d have wanted the pl edge satisfied under the
circunmst ances, satisfy a witten charitable pledge of the
decedent irrespective of whether the pledge constitutes a binding
obligation of the decedent or is properly presented as a claim

(e) If funds are not needed to neet a debt or expenses
currently payable and are not imediately distributable, deposit
or invest liquid assets of the estate, including funds received
fromthe sale of other property, in accordance with the M chigan
prudent investor rule.

(f) Acquire or dispose of property, including land in this or
anot her state, for cash or on credit, at public or private sale;
and manage, devel op, inprove, exchange, partition, change the
character of, or abandon estate property.

(g) Make an ordinary or extraordinary repair or alteration in
a building or other structure, denolish an inprovenent, or raze
an existing or erect a new party wall or building.

(h) Subdivide, develop, or dedicate land to public use, nake
or obtain the vacation of a plat or adjust a boundary, adjust a
di fference in valuation on exchange or partition by giving or
recei ving consideration, or dedicate an easenment to public use
wi t hout consi derati on.

(1) Enter into a | ease as | essor or |essee for any purpose,
with or without an option to purchase or renew, for a termwthin
or extendi ng beyond the period of adm nistration.

(j) Enter into a | ease or arrangenent for exploration and
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renoval of mnerals or another natural resource, or enter into a
pooling or unitization agreenent.

(k) Abandon property when, in the opinion of the persona
representative, it is valueless, or is so encunbered or in such a
condition as to be of no benefit to the estate.

() Vote stocks or another security in person or by general
or limted proxy.

(m Pay a call, assessnent, or another anmount chargeabl e or
accrui ng against or on account of a security, unless barred by a

provision relating to clains.

(n) Hold a security in the name of a nominee or in other form

wi t hout disclosure of the estate's interest. However, the
personal representative is liable for an act of the nonminee in
connection with the security so held.

(o) Insure the estate property agai nst danmage, | oss, and
liability and insure the personal representative agai nst
liability as to third persons.

(p) Borrow noney with or without security to be repaid from
the estate property or otherw se, and advance noney for the
estate's protection.

(q) Effect a fair and reasonable conprom se with a debtor or
obligor, or extend, renew, or in any manner nodify the terns of
an obligation owing to the estate. |If the persona
representati ve holds a nortgage, pledge, or other |ien upon
anot her person's property, the personal representative may, in
lieu of foreclosure, accept a conveyance or transfer of

encunbered property fromthe property's owner in satisfaction of
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t he i ndebt edness secured by lien

(r) Pay a tax, an assessnent, the personal representative's
conpensati on, or another expense incident to the estate's
adm ni stration.

(s) Sell or exercise a stock subscription or conversion
right.

(t) Consent, directly or through a conmttee or other agent,
to the reorganization, consolidation, nmerger, dissolution, or
[ iquidation of a corporation or other business enterprise.

(u) Allocate itens of income or expense to either estate
i ncome or principal, as permtted or provided by |aw.

(v) Enploy, and pay reasonabl e conpensation for reasonably
necessary services perforned by, a person, including, but not
limted to, an auditor, investnment advisor, or agent, even if the
person is associated with the personal representative, to advise
or assist the personal representative in the performance of
adm ni strative duties; act on such a person's reconmendations
W t hout independent investigation; and instead of acting
personal ly, enploy 1 or nore agents to performan act of
adm ni stration, whether or not discretionary.

(w) Enploy an attorney to perform necessary |egal services or
to advise or assist the personal representative in the
performance of the personal representative's admnistrative
duties. An attorney enployed under this subdivision shal
recei ve reasonabl e conpensation for that enpl oyment.

(x) Prosecute or defend a claimor proceeding in any

jurisdiction for the protection of the estate and of the persona
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representative in the performance of the personal
representative's duties.

(y) Sell, nortgage, or |ease estate property or an interest
in estate property for cash, credit, or part cash and part
credit, and with or without security for unpaid bal ances.

(z) Continue a business or venture in which the decedent was
engaged at the tine of death as a sole proprietor or a general
partner, including continuation as a general partner by a
personal representative that is a corporation in any of the
foll ow ng manners:

(i) I'n the sane business formfor a period of not nore than 4
nont hs after the date of appointnment of a general personal
representative if continuation is a reasonabl e neans of
preserving the val ue of the business, including goodw ||

(ii)) I'n the same business formfor an additional period of
time —that—+maybe— if approved by court order in a fornal
proceeding to which the persons interested in the estate are
parti es.

(iii) Throughout the period of admi nistration if the persona
representative incorporates the business or converts the business
toalimted liability conpany and if none of the probable
di stributees of the business who are conpetent adults object to
its incorporation or conversion and its retention in the estate.

(aa) Change the formof a business or venture in which the

decedent was engaged at the tinme of death through incorporation

or formation as a limted liability conpany — or other entity

of fering protection against or limting exposure to liabilities.
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(bb) Provide for the personal representative's exoneration
frompersonal liability in a contract entered into on the
estate's behal f.

(cc) Respond to an environmental concern or hazard affecting
estate property as provided in section 3722.

(dd) Satisfy and settle clainms and distribute the estate as
provided in this act.

(ee) Make, —tax—elections—that—are— revise, or revoke an
avai | abl e al l ocation, consent, or election in connection with a
tax matter as appropriate in order to carry out the decedent's
estate planning objectives and to reduce the overall burden of
taxation, both in the present and in the future. This authority
i ncludes, but is not limted to, all of the foll ow ng:

(i) Electing to take expenses as estate tax or incone tax
deducti ons.

(i) Electing to allocate the exenption fromthe tax on
generation skipping transfers anong transfers subject to estate
or gift tax.

(iii) Electing to have all or a portion of a transfer for a
spouse's benefit qualify for the marital deduction.

(iv) Electing the date of death or an alternate val uation
date for federal estate tax purposes.

(v) Excluding or including property fromthe gross estate for
federal estate tax purposes.

(vi) Valuing property for federal estate tax purposes.

(vii) Joining with the surviving spouse or the surviving

spouse's personal representative in the execution and filing of a
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joint income tax return and consenting to a gift tax return filed
by the surviving spouse or the surviving spouse's personal
representative.

(ff) Divide portions of the estate, including portions to be
allocated into trust, into 2 or nore separate portions or trusts
Wi th substantially identical ternms and conditions, and allocate
property between them in order to sinplify adm nistration for
generation skipping transfer tax purposes, to segregate property
for managenent purposes, or to neet another estate or trust
obj ecti ve.

Sec. 3803. (1) A claimagainst a decedent's estate that
arose before the decedent's death, including a claimof —the
this state or a subdivision of —t+he— this state, whether due or
to become due, absolute or contingent, |iquidated or
unl i qui dated, or based on contract, tort, or another |egal basis,
if not barred earlier by another statute of limtations or
nonclaimstatute, is barred against the estate, the persona
representative, the decedent's heirs and devi sees, and nonprobate
transferees of the decedent unless presented within 1 of the
followng time limts:

(a) If notice is given in conpliance with section 3801 or
7504, within 4 nonths after the date of the publication of notice
to creditors, except that a claimbarred by a statute at the
decedent's domicile before the publication for clainms in this
state is also barred in this state.

(b) —+nAthecaseof— For a creditor —whem known to the

personal representative —knews— at the tinme of publication or
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during the 4 nonths follow ng publication, within 1 nonth after
t he subsequent sending of notice or 4 nonths after the date of
the publication of notice to creditors, whichever is |ater

(c) If the notice requirenents of section 3801 or 7504 have
not been net, within 3 years after the decedent's death.

(2) A claimagainst the— a decedent's estate that arises at
or after the decedent's death, including a claimof —the— this
state or a subdivision of t+he— this state, whether due or to
beconme due, absolute or contingent, |iquidated or unliquidated,
or based on contract, tort, or another |egal basis, is barred
agai nst the estate, the personal representative, and the
decedent's heirs and devi sees, unless presented within 1 of the
followng time limts:

(a) For a claimbased on a contract with the personal
representative, wwthin 4 nonths after performance by the persona
representative is due.

(b) For a claim-—net—w-thin— to which subdivision (a) does
not apply, within 4 nonths after the claimarises or the tine

specified in subsection (1)(a), whichever is later.

(3) This section does not affect or prevent any of the
fol |l ow ng:

(a) A proceeding to enforce a nortgage, pledge, or other lien
on estate property.

(b) A proceeding to establish the decedent's or the persona
representative's liability for which the decedent or the persona
representative is protected by liability insurance to the

i nsurance protection limts only.
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(c) Collection of conpensation for services rendered and
rei mbursenent of expenses advanced by the personal representative
or by an attorney, auditor, investnent adviser, or other
speci al i zed agent or assistant for the personal representative of
t he estate.

Sec. 3917. (1) The county treasurer shall receive and
safely keep noney deposited under authority of this act in a
separate fund and keep a separate account for each distributee or
claim The county treasurer shall deposit the noney in a county
depository at the current rate of interest, shall pay out from
t he fund upon the order of the court, and shall turn over any
surplus left in the treasurer's hands at the term nation of the

treasurer's termof office to the treasurer's successor

(b)Y —At— The county treasurer shall, at the end of each year,

render to the court, and to the county board of conm ssioners, a

true account of that noney.
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(2) 4)— For the care of the noney received under authority

of this act, the county treasurer may take 1% fromthe different
anounts paid out under court order unless the anmount paid out to
a single individual exceeds $1,000.00, in which case the county

treasurer shall take $10.00 plus 1/2 of 1% of the excess of the

amount over $1, 000. 00.

(3) (5)— A person entitled to the noney nmay petition the
court having jurisdiction for an order directing the county
treasurer to pay over noney that is deposited with the county
treasurer. Upon receiving the petition, the court shall nake an
order as to notice of the hearing as the court considers proper.
Upon satisfactory proof being made to the court of the claimant's
right to the noney, the court shall order the county treasurer to
pay the noney and interest earned on the noney, |ess the fee of

the county treasurer, to the clai mant.
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(4) —6)— If a person whose whereabouts are unknown or who
declined to accept the noney does not nake a claimto noney
deposited by a fiduciary before the expiration of 3 years after
t he deposit date, the noney and interest earned on the noney that
woul d be distributed under this section to the person, if alive,
| ess expenses, shall be distributed by court order to each person
who woul d be entitled to the noney if the person had died before

the date that he or she becane entitled to the noney, and the

person is forever barred fromall claimor right to the noney.

Sec. 3920. (1) An estate, inheritance, or other death tax
| evied or assessed under the laws of this or another state,
political subdivision, or country or under a United States
revenue act concerning property included in the gross estate
under the | aw, but excluding taxes for which sources of paynent
are provided within sections 2206, 2207, 2207A, 2207B, and 2603
of the internal revenue code, 26 USC 2206, 2207, 2207A, 2207B
and 2603, shall be apportioned in the foll ow ng manner

(a) If a part of the property concerning which the tax is
| evied or assessed passed under a will, then, unless the

governing instrunment directs otherw se, the tax shall be charged

as follows:
(i) If any portion of that property passed under the will as
a devise to be satisfied by reference to a specific property or
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type of property, fund, noney, or other nonresiduary form the
net anmount of the tax attributable to that portion shall be
charged to and paid fromthe residuary estate w thout requiring
contribution froma person receiving or benefiting fromthe
nonresi duary interest and w thout apportionnment anong the
residuary beneficiaries. |If the residuary estate is insufficient
to pay the tax attributable to all nonresiduary interests, the
bal ance of the tax shall be apportioned pro rata anong the
reci pients of those interests generating the tax based on the
val ue of those interests.

(ii) The net amount of a tax attributable to the residuary
estate shall be apportioned pro rata anong the residuary
beneficiari es based on the value of the residuary interests
generating the tax. |If a residuary interest is a tenporary
interest, the tax attributable to it shall be charged to
princi pal and not apportioned between tenporary and renai nder
interests.

(b) If a part of the property concerning which the tax is
| evied or assessed is held under the terns of an inter vivos
trust, then, unless the governing instrunment directs otherw se,
the tax shall be charged as foll ows:

(i) If a portion of the trust is directed to pass or to be
held in further trust by reference to a specific property or type
of property, fund, noney, or other nonresiduary form the net
anount of the tax attributable to that portion shall be charged
to and paid fromthe principal of the residuary share of the

trust without requiring contribution froma person receiving or
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benefiting fromthe nonresiduary interest and w t hout
apportionnent anong the residuary beneficiaries. |If the
residuary share of the trust is insufficient to pay the tax
attributable to all nonresiduary interests, the bal ance of the
tax shall be apportioned pro rata anong the recipients of those
interests generating the tax based on the value of those
i nterests.

(ii) The net amount of tax attributable to the residuary
share of the trust shall be charged as follows:

(A) The net ampunt of tax attributable to each residuary
tenporary interest shall be charged to that portion of residuary
principal that supports the tenporary interest w thout
apportionnent.

(B) The net ampunt of tax attributable to the bal ance of the
residuary share shall be apportioned pro rata anong the residuary
beneficiaries by charge to the principal of their interest based
on the value of the residuary interests.

(c) Except as otherwi se directed by the governing instrunent,
tax liability remaining after the application of subdivisions (a)
and (b), including, but not limted to, a tax inposed with
respect to property passing by beneficiary designation,
survivorshi p, —to—property—passing—by— or intestacy, —and— or to
an annuity not created under a will or an inter vivos trust,
shal | be apportioned pro rata anmong, and paid by, the recipients
and beneficiaries of the properties or interests, based on the
val ue of the properties and interests generating the tax. Except

as otherw se directed by the governing instrunment, with respect
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to a tenporary interest not in trust, the amount charged to the
reci pients or beneficiaries shall not be apportioned between
tenporary and renmai nder interests, but shall be charged to and
pai d out of the principal of the property or fund.

(2) As used in this section and sections 3921 to 3923:

(a) "CGoverning instrunent” neans a will, trust agreenent, or
ot her document that controls the devolution of property at death
with respect to which the tax is being |evied.

(b) "Net estate" neans the gross estate, as defined by the
estate, inheritance, or death tax |law of the particular state,
country, or political subdivision whose tax is being apportioned,
| ess the deductions all owed.

(c) "Tenporary interest"” neans an interest in incone or an
estate for a specific period of tine, for life, or for sone other
period controlled by reference to extrinsic events.

(d) "Value" nmeans the pecuniary worth of the interest
involved as finally determ ned for purposes of the tax then under
consideration, without regard to a dimnution of the interest by
reason of the charge of a part of the tax.

Sec. 3923. (1) If the probate court finds that it is
i nequitable to apportion taxes, credits, interest, and penalties
in the manner provided in sections 3920 to 3922 because of
speci al circunstances, the court may direct apportionment in the
manner it finds equitable.

(2) If the probate court finds that the assessnent of
penalties and interest assessed in relation to a tax is due to

del ay caused by the negligence of the fiduciary, the court may
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charge the fiduciary with the amount of the assessed penalties
and interest.

(3) I'n an action or proceeding to recover froma person
interested in the estate the anmount of a tax apportioned to the
person in accordance with this act, the court's determnation in
respect to the apportionnment is prinma facie correct.

Sec. 7303. (1) Subject to subsection (2), the trustee of a
revocabl e trust shall keep the settlor reasonably informed of the
trust and its admnistration. Unless otherw se provided in the
trust instrunent, the trustee of a revocable trust does not have
a duty to informa trust beneficiary of the trust and its
adm ni stration, other than the settlor or, if the settlor is an
i ncapaci tated person, the settlor's designated agent.

(2) Unless otherwi se provided in the trust instrument, if the
trustee reasonably believes the settlor of a revocable trust is
an incapacitated person and has no designated agent, the trustee
shal | keep each beneficiary, who, if the settlor were then
deceased, would be a current trust beneficiary, reasonably
informed of the trust and its admi nistration. Notw thstanding
the provisions of the trust instrunent, upon good cause shown,
the court may order the trustee to keep other beneficiaries
reasonably informed of the trust and its admnistration.

(3) For a revocable trust, within 28 days after acceptance of

trust or the death of the settlor, whichever is later, and for

all other trusts, within 28 days after acceptance of the trust,
the trustee shall informin witing each interested trust
beneficiary of the trust's existence, of the court in which the
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trust is registered, if it is registered, of the trustee's nane
and address, and of the interested trust beneficiary's right to
request and receive both a copy of the trust's terns that
describe or affect the interested trust beneficiary's interest
and relevant information about the trust property. In addition,
all of the follow ng apply:

(a) Upon reasonabl e request, the trustee shall provide a
beneficiary with a copy of the trust's terns that describe or
affect the beneficiary's interest and with rel evant information
about the trust property.

(b) Unless the settlor directs or requests in the trust
instrunment that the trustee provide accounts to |ess than al
interested trust beneficiaries, all of the follow ng apply:

(i) At least annually and on term nation of the trust or a
change of the trustee, the trustee shall provide a statenment of
account to each current trust beneficiary and shall keep each
current trust beneficiary informed of the trust and its
adm ni stration.

(i) Upon reasonabl e request, the trustee shall provide a
statement of account to each interested trust beneficiary who is
not also a current trust beneficiary and shall keep each of those
persons reasonably informed of the trust and its adm nistration.

(iii) The trustee shall provide a statenent of account and
other information to a beneficiary as the court directs.

(iv) In the trustee's discretion, the trustee may provide a
statement of account and other information to any beneficiary.

(c) If the settlor requests or directs the trustee in the
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trust instrunent to provide accounts and information to | ess than
all interested trust beneficiaries, the trustee shall provide
statenents of account and information as provided in the trust
instrument. At the court's direction, the trustee shall provide
statenents of account and other information to persons excl uded
by the settlor's request or direction to the extent and in the
manner the court directs.

(d) A statenent of account under this section is a report by
the trustee that shall, at a mnimum |list the trust assets, if
feasible giving their market values, the trust liabilities,
recei pts, and disbursenents, and state the source and anmount of
the trustee's conpensation. A particular format or formality is
not required for a report or statement of account under this
section unless a court specifies its content and manner of

present ati on.

Sec. 7307. (1) Unless previously barred by adjudication,
, Ui Lon. Lai . I I
o | I i I i
| it hi . | nal

I . I . I |  nal
account——Fhoesebarred— A beneficiary is barred from conmencing a

proceedi ng agai nst a trustee for breach of trust if the
proceeding is not conmenced within 1 year after the date the
beneficiary or a representative of the beneficiary is sent a
report that adequately discloses the existence of a potenti al
claimfor breach of trust and infornms the beneficiary of the tine

al l oned for commencing a proceeding. A beneficiary nmay al so be
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barred from comenci ng a proceedi ng agai nst a trustee for breach
of trust by adjudication, consent, ratification, estoppel, or
other limtation.

(2) Persons barred under subsection (1) include all of the
fol |l ow ng:

(a) A beneficiary when an interested trust beneficiary
possessing the sane interest preceding that of the beneficiary
recei ves —an—annuval—orfinalacecount— the report.

(b) An object, taker in default, or another who may receive
property by virtue of the exercise of or failure to exercise a
presently exercisable or testanmentary general or special power of
appointnent if the person possessing the power of appointnment
recei ves the —annval—orfinalaccount— report.

(c) A person described in section 1403(b) as bound by anot her

if that other receives the —annual—erfinalaccount— report.
I . I . d I .

S04234' 03 * (H 1) TDR



© 00 N o o0 B~ wWw N P

N NN NN N NN R P R B R R R R R R
~N o o A WON PP O O 00O N o 0o rd N O

. . I I
ampunt for whi ch the trustee i s accountable

(3) A report adequately discloses the existence of a
potential claimfor breach of trust if it provides sufficient
information so that the beneficiary or representative knows of
the potential claimor should have inquired into its existence.

(4) If subsection (1) does not apply, a proceeding by a
beneficiary against a trustee for breach of trust shall be
commenced within 5 years of the first of the followi ng to occur

(a) The renoval, resignation, or death of the trustee.

(b) The term nation of the beneficiary's interest in the
trust.

(c) The term nation of the trust.

Sec. 7406. (1) If there are —wrethan— 2 or nore trustees
and the trust instrunment expressly makes provision for the
execution of any of the trustees' powers by both or all of them
or by any 1 or nore of them the provisions of the trust
i nstrument govern

(2) If there is no governing provision in the trust

i nstrument, cotrustees nmay provide, by witten agreenent signed
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by all of themand filed with and approved by the court where the
trust would be registered, as determned in accordance wth
section 7101, that any 1 or nore of the powers designated in
section 7401 nmay be exercised by any designated 1 or nore of the
trustees.

(3) Subject to subsection (1), if 2 or nore trustees own
securities, their acts with respect to voting have 1 of the
foll ow ng effects:

(a) If only 1 trustee votes, in person or by proxy, that
trustee's act binds all of the trustees.

(b) I'f nore than 1 trustee votes, in person or by proxy, the
act of the majority so voting binds all of the trustees.

(c) If nore than 1 trustee votes, in person or by proxy, but
the vote is evenly split on a particular matter, each faction is
entitled to vote the securities proportionately.

(4) Subject to subsections (1) to (3), all other acts and
duties shall be performed by both of the trustees if there are 2
or by a majority of the trustees if there are nore than 2. A
trustee who has not joined in exercising a power is not liable to
a beneficiary or another person for the consequences of the
exerci se of that power. A dissenting trustee is not liable for
t he consequences of an act in which the dissenting trustee joins
at the direction of the other trustees, if the dissenting trustee
expressed dissent in witing to a cotrustee at or before the tine
of | oi nder.

(5) Atrustee is not relieved of liability by entering into

an agreenent under this section.
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Sec. 7408. (1) Atrustee may do any of the following in
connection with a tax matter:

(a) Make, revise, or revoke an avail able allocation, consent,
or election affecting a tax that is appropriate in order to carry
out the settlor's estate planning objectives and to reduce the
overal |l burden of taxation, both in the present and in the
future. This authority includes, but is not limted to, all of
t he foll ow ng:

(1) Electing to take expenses as estate tax or incone tax
deducti ons.

(ii) Electing to allocate the exenption fromthe tax on
generation skipping transfers anong transfers subject to estate
or gift tax.

(iii) Electing to have all or a portion of a transfer for a
spouse's benefit qualify for the marital deduction.

(iv) Electing the date of death or an alternate val uation
date for federal estate tax purposes.

(b) Exclude or include property fromthe gross estate for
federal estate tax purposes.

(c) Value property for federal estate tax purposes.

(d) Join with the surviving spouse or the surviving spouse's
personal representative in the execution and filing of joint
income tax return and consenting to a gift tax return filed by
t he surviving spouse or the surviving spouse's persona
representative.

(2) Atrustee's decision on a matter described in subsection

(1)(a) binds all beneficiaries.
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(3) After making a decision described in subsection (1)(a),
trustee may nake conpensating adj ustnents between principal and
income in the manner provided by the uniformprincipal and incone
act .

Sec. 7410. Unless the distribution or paynent can no | onger
be questi oned because of adjudication, estoppel, or other
limtation, a distributee or clainmant that receives property that
is inproperly distributed or paid froma trust shall return the
property and any incone and gain fromthe property since
distribution, if the recipient has the property. |If the
reci pi ent does not have the property, the recipient shall pay the
val ue of the property as of the date of distribution or paynent
and any incone and gain fromthe property since distribution.

Enacting section 1. This anendatory act takes effect

Sept enber 1, 2004.
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