SB-1176, As Passed House, Decenber 9, 2004

HOUSE SUBSTI TUTE FOR
SENATE BI LL NO 1176

A bill to amend 1931 PA 328, entitled
"The M chi gan penal code,"
(MCL 750.1 to 750.568) by adding section 395.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 395. (1) A person shall not do either of the

fol |l ow ng:

w N -

(a) Damage or destroy the research property of another person
4 with the intent to do either of the foll ow ng:

5 (i) To frighten, intimdate, or harass any person because of
6 the person's participation or involvenent in, or cooperation

7 with, research.

8 (ii) To prevent any person from engagi ng in any | awful

9 profession, occupation, or activity because of the person's

10 participation or involvenment in, or cooperation with, research.

11 (iii) To prevent, delay, hinder, or otherw se harmthe
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research or use of the research

(b) Place any object in any research property to prevent the
| awful grow ng, harvesting, transportation, keeping, selling, or
processi ng of that research property.

(2) A person who violates subsection (1) is guilty of a crine
as follows:

(a) If the value of the research property is |ess than
$200. 00, the person is guilty of a m sdenmeanor puni shable by
i mprisonment for not nore than 93 days or a fine of not nore than
$500.00 or 3 tinmes the value of the research property damaged or
destroyed, whichever is greater, or both inprisonment and a
fine.

(b) If any of the followi ng apply, the person is guilty of a
m sdenmeanor puni shabl e by inprisonnment for not nore than 1 year
or a fine of not nore than $2,000.00 or 3 times the value of the
research property damaged or destroyed, whichever is greater, or
both inprisonnment and a fine:

(i) The value of the research property is $200.00 or nore but
| ess than $1, 000. 00.

(ii) The person viol ates subdivision (a) and has 1 or nore
prior convictions for commtting or attenpting to conmt a
violation of this section.

(c) If any of the followi ng apply, the person is guilty of a
fel ony puni shabl e by inprisonnment for not nore than 5 years or a
fine of not nore than $10,000.00 or 3 tinmes the value of the
research property damaged or destroyed, whichever is greater, or

both inprisonnment and a fine:
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(1) The value of the research property is $1,000.00 or nore
but I ess than $20, 000. 00.

(1i)) The person viol ates subdivision (b)(i) and has 1 or nore
prior convictions for violating or attenpting to violate this
section. For purposes of this subparagraph, however, a prior
convi ction does not include a conviction for a violation or
attenpted violation of subdivision (a) or (b)(ii).

(d) If any of the followi ng apply, the person is guilty of a
fel ony puni shabl e by inprisonnment for not nore than 5 years or a
fine of not nore than $15,000.00 or 3 tinmes the value of the
research property damaged or destroyed, whichever is greater, or
both inprisonnent and a fine:

(1) The property has a val ue of $20,000.00 or nore.

(ii)) The person viol ates subdivision (c)(i) and has 2 or nore
prior convictions for commtting or attenpting to conmt a
violation of this section. For purposes of this subparagraph,
however, a prior conviction does not include a conviction for a
violation or attenpted violation of subdivision (a) or (b)(ii).

(e) If the violation results in physical injury to another
i ndi vi dual, other than serious inpairnment of a body function, the
person is guilty of a felony punishable by inprisonnment for not
nore than 5 years or a fine of not nore than $20,000.00 or 3
times the value of the research property damaged or destroyed,
whi chever is greater, or both inprisonnment and a fine.

(f) I'f the violation causes serious inpairment of a body
function to another individual, the person is guilty of a felony

puni shabl e by inprisonnment for not nore than 10 years or a fine
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of not nore than $25,000.00 or 3 tines the value of the research
property damaged or destroyed, whichever is greater, or both

i nprisonnment and a fine. As used in this subdivision, "serious
i npai rment of a body function" includes, but is not limted to,
or nore of the follow ng:

(1) The loss of a linb or use of a linb.

(ii) The loss of a hand, foot, finger, or thunb or use of a
hand, foot, finger, or thunb.

(iit) The loss of an eye or ear or use of an eye or ear.

(iv) The loss or substantial inpairnent of a bodily
function.

(v) A serious visible disfigurenent.

(vi) A comatose state that lasts for nore than 3 days.

(vii) Any measur abl e brain danage or nental inpairnent.

(wviii) A skull fracture or other serious bone fracture.

(ix) A subdural henorrhage or subdural hematonma.

(g) If the violation causes the death of another individual,
the person is guilty of a felony and shall be inprisoned for not
nore than 15 years and may be fined not nore than $40, 000.00 or 3
times the value of the research property damaged or destroyed,
whi chever is greater

(3) This section does not prohibit the person from being
charged with, convicted of, or punished for any other violation
of law arising out of the sane crimnal transaction as the
violation of this section, in lieu of being charged with,
convicted of, or punished for the violation of this section.

(4) The value of research property damaged or destroyed in
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separate incidents pursuant to a scheme or course of conduct
within any 12-nonth period may be aggregated to determ ne the
total value of research property damaged or destroyed.

(5) If the prosecuting attorney intends to seek an enhanced
sent ence based upon the defendant having 1 or nore prior
convictions, the prosecuting attorney shall include on the
conplaint and information a statenment |isting the prior
conviction or convictions. The existence of the defendant's
prior conviction or convictions shall be determ ned by the court,
W thout a jury, at sentencing or at a separate hearing for that
pur pose before sentencing. The existence of a prior conviction
may be established by any evidence rel evant for that purpose,

i ncluding, but not limted to, 1 or nore of the foll ow ng:

(a) A copy of the judgment of conviction.

(b) Atranscript of a prior trial, plea-taking, or
sent enci ng.

(c) Information contained in a presentence report.

(d) The defendant's statenent.

(6) If the sentence for a conviction under this section is
enhanced by 1 or nore prior convictions, those prior convictions
shall not be used to further enhance the sentence for the
convi ction pursuant to section 10, 11, or 12 of chapter I X of the
code of crimnal procedure, 1927 PA 175, MCL 769.10, 769.11, and
769. 12.

(7) The court shall order a person convicted of violating
this section to pay restitution to the victim The court may

al so order the person to pay 1 or nore of the foll ow ng:
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(a) Al research and devel opnent costs for the research
property damaged or destroyed that arise out of the violation.

(b) The tuition costs and | ost wages of a student conducting
research regardi ng the research property danmaged or destroyed or
who is unable to conduct or continue research because of a |oss
that arises out of the violation.

(8) As used in this section:

(a) "Intellectual property" nmeans that termas defined in
section 2 of the confidential research information act, 1994 PA
55, MCL 390. 1552.

(b) "Person" neans an individual, partnership, corporation,
limted liability conpany, association, educational institution,

or other |egal or business entity.

(c) "Research” neans any |awful activity involving the use of

ani mal s, animal products, or other ani mal substances, intended
for or used for scientific purposes, including, but not limted
to, research, testing, and experinmentation.

(d) "Research property"” neans all real, personal, and
intellectual property related to research belonging to or
conducted by a person.

Enacting section 1. This anendatory act takes effect Apri

1, 2005.
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