SB- 1396, As Passed House, Septenber 29, 2004

HOUSE SUBSTI TUTE FOR
SENATE BI LL NO. 1396

A Dbill to amend 1995 PA 24, entitled
"M chi gan econom c growth authority act,"”
by amendi ng sections 3 and 8 (MCL 207.803 and 207.808), as
anmended by 2004 PA 81.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3. As used in this act:

(a) "Affiliated business" nmeans a business that is 100% owned
and controlled by an associ at ed busi ness.

(b) "Associ ated busi ness" nmeans a busi ness which owns at
| east 50% of and controls, directly or indirectly, an authorized
busi ness.

(c) "Authorized business" neans 1 of the follow ng:

(i) A single eligible business with a uni que federal enployer
identification nunber which has nmet the requirenments of section 8

and with which the authority has entered into a witten agreenent
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for a tax credit under section 9.

(i) A single eligible business with a unique federa
enpl oyer identification nunber which has nmet the requirenents of
section 8, except as provided in this subparagraph, and with
which the authority has entered into a witten agreenent for a
tax credit under section 9. An eligible business is not required
to create qualified new jobs or naintain retained jobs if
qgualified new jobs are created or retained jobs are nmintained by
an associated or affiliated business.

(iii) A single eligible business with a unique federal
enpl oyer identification nunmber which has nmet the requirenents of
section 8, except as provided in this subparagraph, and with
which the authority has entered into a witten agreenent for a
tax credit under section 9. An eligible business is not required
to create qualified new jobs or maintain retained jobs if
qgqual ified new jobs are created or retained jobs are nmintained by
a subsidiary business which w thholds incone and social security
taxes, or an enpl oyee | easi ng conpany or professional enployer
organi zation that has entered into a contractual service
agreenent with the authorized business in which the enpl oyee
| easi ng conmpany or professional enployer organi zati on w thhol ds
i ncome and social security taxes on behalf of the authorized
busi ness.

(d) "Authority" means the M chigan economc growh authority
created under section 4.

(e) "Business" neans proprietorship, joint venture,

partnership, limted liability partnership, trust, business
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3
trust, syndicate, association, joint stock conpany, corporation,
cooperative, limted liability conmpany, or any other
or gani zati on.

(f) "Distressed business" nmeans a business that neets all of
the following as verified by the M chigan econonic growth
authority:

(1) Four years inmmedi ately preceding the application to the
authority under this act, the business had 150 or nore full-tine
jobs in this state.

(i) Wthin the immedi ately preceding 4 years, there has been
a reduction of not |ess than 30% of the nunber of full-time jobs
in this state during any consecutive 3-year period. The highest
nunber of full-tinme jobs within the consecutive 3-year period
shall be used in order to determ ne the percentage reduction of
full-time jobs in this subparagraph.

(iii) 1s not a seasonal enployer as defined in section 27 of

the M chigan enpl oynment security act, 1936 (Ex Sess) PA 1, MCL

421. 27.
(g) "Eligible business" neans a distressed business or
busi ness that proposes to maintain retained jobs after

Decenber 31, 1999 or to create qualified new jobs in this state
after April 18, 1995 in manufacturing, mning, research and
devel opnent, whol esal e and trade, or office operations or a
business that is a qualified high-technol ogy business. An

el i gi bl e busi ness does not include retail establishments,

prof essi onal sports stadiums, or that portion of an eligible

busi ness used exclusively for retail sales. Professional sports
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4
st adi um does not include a sports stadiumin existence on June 6,
2000 that is not used by a professional sports teamon the date
that an application related to that professional sports stadi um
is filed under section 8.

(h) "Facility" neans a site or sites within this state in
whi ch an aut hori zed business or subsidiary busi nesses maintains
retained jobs or creates qualified new jobs. A facility does not
include a site that was a vaccine | aboratory owned by this state
on April 1, 1995.

(1) "Full-time job" means a job perforned by an individual
who i s enployed by an authorized business or an enpl oyee | easing
conpany or professional enployer organization on behalf of the
aut hori zed business for consideration for 35 hours or nore each
week and for which the authorized busi ness or an enpl oyee | easing
conpany or professional enployer organization on behalf of the
aut hori zed busi ness w t hhol ds i ncome and social security taxes.

(j) "Local governnental unit" means a county, city, village,

or township in this state

(k) "High-technol ogy activity" means 1 or nore of the
fol |l ow ng:

(1) Advanced conputing, which is any technology used in the
desi gn and devel opnment of any of the follow ng:

(A) Conputer hardware and software.

(B) Data comruni cati ons.

(O© Information technol ogi es.

(ii) Advanced materials, which are materials wi th engineered

properties created through the devel opnent of specialized process
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and synt hesi s technol ogy.

(iii) Bi ot echnol ogy, which is any technol ogy that uses living
organi sns, cells, macronol ecul es, m croorgani sns, or substances
fromliving organisnms to make or nodify a product, inprove plants
or animals, or devel op m croorgani sns for useful purposes.

Bi ot echnol ogy does not include human cloning as defined in
section 16274 of the public health code, 1978 PA 368, MCL
333.16274, or stemcell research with enbryonic tissue.

(iv) Electronic device technol ogy, which is any technol ogy
t hat invol ves m croel ectronics, sem conductors, electronic
equi pnent, and instrunentation, radio frequency, mcrowave, and
mllimeter electronics, and optical and optic-electrical devices,
or data and digital conmunications and inmagi ng devices.

(v) Engineering or |aboratory testing related to the
devel opnent of a product.

(vi) Technol ogy that assists in the assessment or prevention
of threats or damage to human health or the environnment,

i ncluding, but not limted to, environnental cleanup technol ogy,
pol l ution prevention technol ogy, or devel opnent of alternative
ener gy sources.

(vii) Medi cal device technol ogy, which is any technol ogy that
i nvol ves nedi cal equi prent or products other than a
phar maceuti cal product that has therapeutic or diagnostic val ue
and i s regul at ed.

(wviii) Product research and devel opnent.

(ix) Advanced vehicles technology that is any technol ogy that

i nvolves electric vehicles, hybrid vehicles, or alternative fuel
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6
vehi cl es, or conponents used in the construction of electric
vehicles, hybrid vehicles, or alternative fuel vehicles. For
pur poses of this act:

(A) "Electric vehicle" means a road vehicle that draws
propul sion energy only froman on-board source of electrica
energy.

(B) "Hybrid vehicle" means a road vehicle that can draw
propul sion energy fromboth a consumabl e fuel and a rechargeabl e

energy storage system

(x) Tool and di e manufacturing.

() "New capital investnment"” neans 1 or nore of the
fol | ow ng:

(1) New construction. As used in this subparagraph:

(A) "New construction"” neans property not in existence on the
date the authorized business enters into a witten agreenment with

the authority and not replacenent construction. New construction
i ncl udes the physical addition of equipnent or furnishings,

subj ect to section 27(2)(a) to (o) of the general property tax
act, 1893 PA 206, MCL 211. 27.

(B) "Replacenment construction” neans that termas defined in
section 34d(1)(b)(v) of the general property tax act, 1893 PA
206, MCL 211. 34d.

(ii)) The purchase of new personal property. As used in this
subpar agraph, "new personal property" neans personal property
that is not subject to or that is exenpt fromthe collection of
t axes under the general property tax act, 1893 PA 206, MCL 211.1

to 211. 157, on the date the authorized business enters into a
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witten agreenent with the authority.

(m "Qualified high-technol ogy busi ness” nmeans a busi ness
that is either of the follow ng:

(i) A business with not |ess than 25% of the total operating
expenses of the business used for research and devel opnent in the
tax year in which the business files an application under this
act as determ ned under generally accepted accounting principles
and verified by the authority.

(1i)) A busi ness whose primary business activity is
hi gh-t echnol ogy activity.

(n) "Qualified new job" nmeans 1 of the follow ng:

(1) Afull-time job created by an authorized business at a
facility that is in excess of the nunber of full-time jobs the
aut hori zed business maintained in this state prior to the
expansion or |ocation, as determ ned by the authority.

(i) For jobs created after July 1, 2000, a full-time job at
a facility created by an eligible business that is in excess of
the nunber of full-tinme jobs maintained by that eligible business
in this state 120 days before the eligible business becane an
aut hori zed busi ness, as determ ned by the authority.

(1it) For a distressed business, a full-time job at a
facility that is in excess of the nunber of full-tinme jobs
mai ntai ned by that eligible business in this state on the date
the eligible business becane an aut horized busi ness.

(o) "Retained jobs" nmeans the nunber of full-time jobs at a
facility of an authorized business maintained in this state on a

specific date as that date and nunmber of jobs is determ ned by
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the authority.

(p) "Rural business" nmeans an eligible business located in a
county with a popul ati on of —#5,06060— 80,000 or |ess.

(q) "Subsidiary business" nmeans a business that is directly
or indirectly controlled or at |east 80% owned by an authorized
busi ness.

(r) "Witten agreenment” nmeans a witten agreenent nade
pursuant to section 8.

Sec. 8. (1) After receipt of an application, the authority
may enter into an agreenent with an eligible business for a tax
credit under section 9 if the authority determnes that all of
the followng are net:

(a) Except as provided in subsection (5), the eligible
busi ness creates 1 or nore of the following within 12 nonths of
t he expansion or | ocation as determ ned by the authority:

(1) A mnimmof 75 qualified new jobs at the facility if
expanding in this state.

(i) A mnimum of 150 qualified new jobs at the facility if
locating in this state.

(iii) A m nimum of 25 qualified newjobs at the facility if
the facility is located in a neighborhood enterprise zone as
determ ned under the nei ghborhood enterprise zone act, 1992 PA
147, MCL 207.771 to 207.786, is located in a renai ssance zone
under the M chigan renai ssance zone act, 1996 PA 376, MCL
125.2681 to 125.2696, or is located in a federally designated
enpower nent zone, rural enterprise community, or enterprise

comuni ty.
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(ivy A mnimmof 5 qualified new jobs at the facility if the
eligible business is a qualified high-technol ogy business.

(v Amnimumof 5 qualified new jobs at the facility if the
eligible business is a rural business.

(b) Except as provided in subsection (5), the eligible
busi ness agrees to maintain 1 or nore of the follow ng for each
year that a credit is authorized under this act:

(1) A mnimmof 75 qualified new jobs at the facility if
expanding in this state.

(i) A mninmum of 150 qualified new jobs at the facility if
locating in this state.

(ii) A mninmum of 25 qualified new jobs at the facility if
the facility is located in a nei ghborhood enterprise zone as
determ ned under the nei ghborhood enterprise zone act, 1992 PA
147, MCL 207.771 to 207.786, is located in a renai ssance zone
under the M chigan renai ssance zone act, 1996 PA 376, MCL
125.2681 to 125.2696, or is located in a federally designated
enpower nent zone, rural enterprise community, or enterprise
communi ty.

(iv) If the eligible business is a qualified high-technol ogy
busi ness, all of the follow ng apply:

(A Amninmmof 5 qualified new jobs at the facility.

(B) A mninmmof 25 qualified new jobs at the facility within
5 years after the date of the expansion or |ocation as determ ned
by the authority and a m ni mum of 25 qualified new jobs at the
facility each year thereafter for which a credit is authorized

under this act.
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(v) If the eligible business is a rural business, all of the
foll owi ng apply:

(A) Amnimmof 5 qualified new jobs at the facility.

(B) A mninmumof 25 qualified new jobs at the facility within
5 years after the date of the expansion or |ocation as determ ned
by the authority.

(c) Except as provided in subsection (5), in addition to the
j obs specified in subdivision (b), the eligible business, if
al ready located within this state, agrees to maintain a nunber of
full-time jobs equal to or greater than the nunmber of full-tine
jobs it maintained in this state prior to the expansion, as
determi ned by the authority.

(d) Except as otherw se provided in this subdivision, the
average wage paid for all retained jobs and qualified new jobs is
equal to or greater than 150% of the federal m ninmum wage.
However, if the eligible business is a qualified high-technol ogy
busi ness, then the average wage paid for all qualified new jobs
is equal to or greater than 400% of the federal m ni num wage.

(e) Except for a qualified high-technol ogy business, the
expansion, retention, or location of the eligible business wll
not occur in this state wthout the tax credits offered under
this act.

(f) Except for an eligible business described in subsection
(5)(b) (i), the local governnmental unit in which the eligible
busi ness will expand, be |ocated, or namintain retained jobs, or a
| ocal econom c devel opnment corporation or simlar entity, wll

make a staff, financial, or economc conmtnent to the eligible
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11
busi ness for the expansion, retention, or |ocation.

(g) The financial statenents of the eligible business
indicated that it is financially sound or has submtted a chapter
11 plan of reorganization to the bankruptcy court and that its
pl ans for the expansion, retention, or |ocation are economcally
sound.

(h) Except for an eligible business described in subsection
(5)(c), the eligible business has not begun construction of the
facility.

(i) The expansion, retention, or location of the eligible
busi ness will benefit the people of this state by increasing
opportunities for enploynent and by strengthening the econony of
this state.

(j) The tax credits offered under this act are an incentive
to expand, retain, or |locate the eligible business in M chigan
and address the conpetitive disadvantages with sites outside this
state.

(k) A cost/benefit analysis reveals that authorizing the
el igible business to receive tax credits under this act wll
result in an overall positive fiscal inpact to the state.

() I'f feasible, as determned by the authority, in |locating
the facility, the authorized business reuses or redevel ops

property that was previously used for an industrial or comercia

pur pose.
(m If the eligible business is a qualified high-technol ogy
busi ness described in section 3(m (i), the eligible business

agrees that not |less than 25% of the total operating expenses of
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12
t he business will be maintained for research and devel opnment for
the first 3 years of the witten agreenent.

(2) If the authority determ nes that the requirenents of
subsection (1) or (5) have been net, the authority shal
determ ne the anount and duration of tax credits to be authorized
under section 9, and shall enter into a witten agreenent as
provided in this section. The duration of the tax credits shal
not exceed 20 years or for an authorized business that is a
di stressed business, 3 years. |In determning the anount and
duration of tax credits authorized, the authority shall consider
the followi ng factors:

(a) The nunber of qualified new jobs to be created or
retai ned jobs to be maintai ned.

(b) The average wage |evel of the qualified new jobs or
retained jobs relative to the average wage paid by private

entities in the county in which the facility is |ocated.

(c) The total capital investnment or new capital investnent
the eligible business will make.

(d) The cost differential to the business between expandi ng,
| ocating, or retaining new jobs in Mchigan and a site outside of
M chi gan.

(e) The potential inpact of the expansion, retention, or
| ocation on the econony of M chigan.

(f) The cost of the credit under section 9, the staff,
financial, or econom c assistance provided by the | ocal

government unit, or |ocal econom c devel opnent corporation or

simlar entity, and the val ue of assistance otherw se provi ded by
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13
this state.

(3) Awitten agreenent between an eligi bl e business and the
authority shall include, but need not be limted to, all of the
fol |l ow ng:

(a) A description of the business expansion, retention, or
| ocation that is the subject of the agreenent.

(b) Conditions upon which the authorized busi ness designation
i s made.

(c) A statenent by the eligible business that a violation of
the witten agreenent may result in the revocation of the
desi gnation as an authorized business and the | oss or reduction
of future credits under section 9.

(d) A statenent by the eligible business that a
m srepresentation in the application may result in the revocation
of the designation as an authorized business and the refund of
credits received under section 9.

(e) A nmethod for neasuring full-time jobs before and after an
expansion, retention, or location of an authorized business in
this state.

(f) Awitten certification fromthe eligible business
regarding all of the follow ng

(i) The eligible business will follow a conpetitive bid
process for the construction, rehabilitation, devel opnent, or
renovation of the facility, and that this process will be open to
all Mchigan residents and firms. The eligible business may not
di scri mi nate agai nst any contractor on the basis of its

affiliation or nonaffiliation with any coll ective bargaining
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or gani zati on.

(if) The eligible business will make a good faith effort to
enploy, if qualified, Mchigan residents at the facility.

(iii) The eligible business will nmake a good faith effort to
enpl oy or contract with Mchigan residents and firns to
construct, rehabilitate, develop, or renovate the facility.

(iv) The eligible business is encouraged to make a good faith
effort to utilize M chigan-based suppliers and vendors when
pur chasi ng goods and servi ces.

(g) Acondition that if the eligible business qualified under
—seetion—8{5)(b){H— subsection (5)(b)(ii) and nmet the —seection
8(H{g)— subsection (1)(g) requirement by filing a chapter 11
pl an of reorgani zation, the plan nust be approved by the
bankruptcy court within 2 years of the date of the agreenment or
the agreement is rescinded.

(4) Upon execution of a witten agreenent as provided in this
section, an eligible business is an authorized busi ness.

(5) After receipt of an application, the authority may enter
into a witten agreenent, which shall include a repaynent
provision of all or a portion of the credits under section 9 for
a violation of the witten agreenent, with an eligible business
that neets 1 or nore of the followng criteria:

(a) Is located in this state on the date of the application,
makes new capital investnent of $250,000,000.00 in this state,
and mai ntains 500 retained jobs, as determ ned by the authority.

(b) Meets —either— 1 or nore of the following criteria:

(1) Relocates production of a product to this state after the
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date of the application, nakes capital investnent of
$500, 000, 000.00 in this state, and mai ntains 500 retained jobs,
as determ ned by the authority.

(ii) Maintains 150 retained jobs at a facility, maintains
1,000 or nore full-time jobs in this state, and nmakes new capit al
investnment in this state.

(iii) Is located in this state on the date of the
application, naintains at |east 100 retained jobs at a single
facility, and agrees to nake new capital investnent at that
facility equal to the greater of —$1506,000-066— $100, 000. 00 per
retained job maintained at that facility or —$15,-000,000-06
$10, 000, 000. 00 to be conpleted not | ater than Decenmber 31, 2006.

(c) I's a distressed business.

(6) The authority shall not execute nore than 25 new witten
agreenents each year for eligible businesses that are not
gual i fi ed hi gh-technol ogy busi nesses, distressed busi nesses, or
rural businesses. |If the authority executes | ess than 25 new
witten agreenents in a year, the authority may carry forward for
1 year only the difference between 25 and the nunber of new
agreenments executed in the i medi ately preceding year.

(7) The authority shall not execute nore than 50 new witten
agreenments each year for eligible businesses that are qualified
hi gh-t echnol ogy busi nesses or rural business. Only 5 of the 50
witten agreenents for businesses that are qualified
hi gh-t echnol ogy busi nesses or rural business may be executed each
year for qualified rural businesses.

(8) The authority shall not execute nore than 20 new witten
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agreenments each year for eligible businesses that are distressed
busi nesses. The authority shall not execute nore than 5 of the
witten agreenents described in this subsection each year for
di stressed businesses that had 1,000 or nore full-tine jobs at a
facility 4 years inmedi ately preceding the application to the

authority under this act.
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