HOUSE BILL No. 4033
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HOUSE BILL No. 4033

January 28, 2003, Introduced by Rep. Caul and referred to the Committee on Criminal Justice.

A bill to anend 1931 PA 328, entitled
"The M chi gan penal code,"
by amendi ng sections 539a, 539b, 539c, 539d, 539e, 539f, 539g,
539h, and 539i (MCL 750.539a, 750.539b, 750.539c, 750.539d,
750. 539e, 750.539f, 750.539g, 750.539h, and 750.539i), section
539g as anended by 1993 PA 227, and by addi ng section 539j.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 539a. As used in sections 539a to —539%— 539j:
(1" Privat | " | | bl
I o s I I e .
1 el | hicl L
I  al F i) e | -

(1) 2— "Eavesdrop" or "eavesdroppi ng" nmeans to overhear,

record, anplify or transmt any part of the private discourse of

others without the perm ssion of all persons engaged in the
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di scourse. Neither this definition or any other provision of
this act shall nodify or affect any |law or regul ati on concerning
i nterception, divulgence or recording of nessages transmtted by
conmuni cati ons conmon carriers.

(2) "Peep" and "peeping" nean any | ooking of a clandestine,
surreptitious, prying, or secretive nature, regardl ess of whether
t he person peeping commts a trespass or is on private or public
property.

(3) "Person" neans an individual, partnership, corporation,
or associ ati on.

(4) "Private place" nmeans a place where a reasonabl e person
woul d expect to be safe from casual or hostile intrusion or
surveillance. Private place does not include a place to which
the public or a substantial group of the public has access.

(5) —3)—Surveittance"—wmeans— "Surveil" and "surveillance”
nmean to secretly observe the activities of another person for the

pur pose of spying upon and invading the privacy of the person

observed.
or—assoctation—

Sec. 539b. A person who trespasses on property owned or
under the control of any other person, to subject that person to

eavesdroppi ng or surveillance is guilty of a —msdereanoer— fel ony
puni shabl e by inprisonnment for not nore than 2 years or a fine of
not nore than $2,000. 00, or both.

Sec. 539c. (1) Any person who is present or who i s not
present during a private conversation and who —wfuy
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willfully uses any device to eavesdrop upon the conversation
W t hout the consent of all parties —theretoe— to that
conversation, or who know ngly aids, enploys, or procures another
person to do the sanme in violation of this section, is guilty of
a felony punishable by inprisonment —nrastateprisoen— for not
nore than —2— 5 years or —by— a fine of not nore than —$2,000-00
$5, 000. 00, or both.

(2) A person who willfully uses any device to surveil and
record or capture the inmage of another person in any private
place is guilty of a felony punishable by inprisonnent for not
nore than 5 years or a fine of not nore than $5, 000. 00, or both.

Sec. 539d. —-Any— A person who installs, places, or uses in
any private place, wi thout the consent of the person or persons
entitled to privacy —there— in that place, any device for
observi ng, photographi ng, or eavesdroppi ng upon the sounds or
events in —sdueh— that place, —er—uses—any-such—unauthorized
tastalbatien— is guilty of a felony punishable by inprisonnent
in a state prison for not nore than —2— 5 years or —by— a fine of
not nore than —$20060-006— $5,000.00, or both.

Sec. 539e. —Any— A person who uses or divul ges any
i nformati on —whi-eh— or any recorded or captured sound or inmge
that he or she knows or reasonably should know was obtained in
vi ol ati on of —seetions— section 539b, 539c, or 539d is guilty of
a felony — punishable by inprisonment —+np-a-stateprisen— for
not nore than —2- 5 years —— or —by— a fine of not nore than
—$2,-000-00— $5, 000. 00.

Sec. 539f. —Anry— A person who nmanufactures, possesses, or
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transfers to another person any devi ce ——econtrivance—nachine—or
apparatus— designed or comonly used for eavesdroppi ng or
surveillance with the intent to unlawfully use or —enrptoy—o+

al l ow the-sanre— that device to be —se— used —or—enpltoyed— for
eavesdroppi ng or surveillance, and knowi ng the —sanre— device is

intended to be —se— used for eavesdropping or surveillance, is

guilty of a felony —— puni shable by inprisonnent —n-a-state
prsoen— for not nore than 2- 5 years — or —by— a fine of not
nore than —$2,-600-00— $5, 000. 00, or both.

Sec. 539g. Sections 539a to 539f do not prohibit any of the
fol | ow ng:

(a) Eavesdropping or surveillance not otherw se prohibited by
| aw by a peace officer of this state or of the federal
government, or the officer's agent, while in the performnce of
the officer's duties.

(b) Eavesdroppi ng or surveillance not otherw se prohibited by
| aw by a representative of the media while in the performance of

his or her duties as a representative of the nedia.

(c) ; . . . . I
carrter—faeciH-ties—by—an— An enpl oyee of a conmuni cations conmmon

carrier hearing a comruni cation transmtted by comon carrier
facilities when acting in the course of his or her enpl oynent
with that comon carrier

(d) —(e)—Fherecordingby—a— Apublic utility —ef— recording
t el ephone communi cations to —+t— that utility requesting service
or registering a conplaint by a custoner, if a record of the

comuni cations is required for legitinmate busi ness purposes and

00068' 03 TVD



© 00 N o o0~ W N P

N NN N N N NN R R RP R B B R B R
N~ o 00 A W N RPBP O © 0 N O 00N~ W N B O

5
t he agents, servants, and enployees of the public utility are
aware of the practice or surveillance by an enpl oyee saf eguardi ng
property owned by, or in custody of, his or her enployer on his
or her enployer's property.

(e) &— The routine nonitoring, including recording, by
enpl oyees of the departnment of corrections of tel ephone
conmmuni cati ons on tel ephones avail able for use by prisoners in
state correctional facilities, if the monitoring is conducted in
t he manner prescribed by section 70 of —Aet—No—232 o6 thePublie

, . . . hi . I
Laws— 1953 PA 232, MCL 791. 270, and rul es promnul gated under that

section.

Sec. 539h. —-Any—parties— Each party to —any— a conversation

upon whi ch eavesdropping is practiced —eentrary—toe— in violation
of this act —shall—be— is entitled to the follow ng civil

remedi es:

(a) An injunction by a court of record prohibiting further
eavesdr oppi ng.

(b) Al actual danages agai nst the person who eavesdrops.

(c) Punitive danages as determ ned by the court or by a
jury.

Sec. 539i. In any crimnal or civil action, proof of the
installation, placenent, or use in any private place of any
devi ce —whieh— that may be used for the purposes of violating
—the provisions—of— this act —shall—be— is prima facie evidence
of a violation of section 539d.

Sec. 539j. (1) A person shall not do either of the
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fol | ow ng:

(a) Peep into a private place.

(b) Trespass on property owned or occupi ed by anot her
to subject any person to peeping.

(2) A person who violates this section is guilty of a

person

m sdenmeanor puni shabl e by inprisonnment for not nore than 1 year

or a fine of not nore than $100. 00, or both.
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