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January 29, 2003, Introduced by Reps. Hager, Stahl, Julian, Meyer, Richardville, Vander Veen, Kratz, Sheen,
Stewart, Woronchak, Daniels, Bieda, Hopgood, Palsrok, Tabor and Laloy and referred to the Committee

on Family and Children Services.

A bill to amend 1994 PA 204, entitled
"The children's onbudsman act,”
by amending the title and sections 2, 3, 4, 5, 6, 7, 8, 9, 10,
and 11 (MCL 722.922, 722.923, 722.924, 722.925, 722.926, 722.927,
722.928, 722.929, 722.930, and 722.931); and to repeal acts and
parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE

An act to —ereate— establish the children's onbudsman
office; and to prescribe the powers and duties of the children's
onbudsman, certain state departnments and officers, and certain
county and private agencies serving children. —and-to—provide
reredi-es—from--certaln—admnistrativeacts—

Sec. 2. As used in this act:
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(a) "Child" means an individual under the age of 18.

(b) "Child caring institution"” neans that termas defined in
section 1 of 1973 PA 116, MCL 722.111

(c) eh— "Child placing agency" means an organi zati on
Iicensed or approved by the departnment of —seeial—services—under
Act—No—116—of the PublieAets—of 1973 beingseections—722-111 to
22128 of the M-echigan—Conpiledtaws— consuner and i ndustry
services under 1973 PA 116, MCL 722.111 to 722.128, to receive
children for placement in private famly hones for foster care or

adoption and to provide services related to adoption.

(d) "Children's onbudsman® or "onmbudsman" neans the

i ndi vi dual appointed to the office of children's onbudsman under

section 3.

(e) g— "Departnent" neans the —departwent—ofsocial
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services— fam |y i ndependence agency.

(f) "Foster care" nmeans care provided to a child in a foster
famly home, foster fam |y group honme, or child caring
institution licensed or approved by the departnent of consumner
and industry services under 1973 PA 116, MCL 722.111 to 722.128,
or care provided to a child in a relative's honme under a court
or der.

(g) "Ofice" neans the children's onbudsman office
establ i shed under section 3.

Sec. 3. (1) As a neans of effecting changes in policy,
procedure, and | egislation, educating the public, investigating
and review ng actions of state agencies or entities receiving
state funding, nonitoring and ensuring conpliance w th rel evant
statutes, rules, and policies pertaining to children's protective
services and the placenent, supervision, —and— treatnent, and
i mproving delivery of care of children in foster care and

adoptive hones, the children's onbudsman i s —ereated— established

as an autononous entity in the departnment of managenent and

budget. —Fheonrbudsran—shall—exereiseitspowers—and-duties
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the—departrwent—of rmanagenrent—and-budget— The office of

children's onbudsman is established in the children's onbudsman

of fice. An individual appointed as onbudsnan serves a term of
5 years and holds office until a successor is appointed and
qual i fied.

(2)
shat—serveatthe pleasureof the-governer— The governor shal

appoint an individual as the onbudsman, wi th the advice and

consent of the senate, froma list of not |less than 3 individuals
subnmitted to the governor by a commttee consisting of the
foll ow ng nenbers:

(a) Two attorneys appointed by the state bar of M chigan

(b) Two judges who are serving in the famly division of
circuit court appointed by the suprene court.

(c) One physician appointed by the Mchigan state nedica
soci ety.

(d) One nenber of the house of representatives appoi nted by
t he speaker of the house of representatives.

(e) One nmenber of the senate appointed by the senate majority
| eader.

(f) One psychol ogi st appointed by the governor.

(g) One social worker appointed by the national association
of social workers of M chigan.

(h) One representative of a child placing agency appoi nted by
t he governor.

(i) One representative of the Mchigan donestic viol ence
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prevention and treatnment board, appointed by the M chigan
domestic violence prevention and treatnent board or its
desi gnee.

(j) One menber of the general public appointed by the
gover nor.

(k) One representative of the departnent of state police
appointed by the director of the departnment of state police.

(3) The conmittee established under subsection (2) shal
recommend not less than 3 individuals to the governor for
selection as the children's onbudsman. The conmttee shall not
recommend an individual unless the individual is qualified by
trai ning and experience to performthe duties and exercise the
powers of the children's onmbudsnman and the children's onmbudsnan
office as provided in this act.

(4) If the office of children's onmbudsman becones vacant, a
committee consisting of nmenbers as provided in subsection (2)
shall be fornmed and shall neet to interview and consi der
i ndi vidual s to reconmend for appointnent as the children's
onbudsman under the guidelines established by subsection (3).
Not nore than 60 days after a vacancy occurs, the commttee shal
submt to the governor a list of not |less than 3 individuals,
ranked in order of conmittee preference.

(5) Not nore than 60 days after the comrittee submits its

recommendati ons, the governor shall appoint 1 of the individuals

recommended under subsection (4) to fill the vacancy. An
appointnent to fill a vacancy in the office of the children's
onbudsman is subject to the advice and consent of the senate. |If
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the governor fails to nake the appointnment within 60 days, the
i ndi vi dual ranked the highest in the commttee's recomendati on
under subsection (4) is appointed as the children's onmbudsnan.

(6) The governor nmay renove the children's onbudsman from
office for cause that includes, but is not Iimted to,

i nconpetency to properly exercise duties, official m sconduct,
habi tual or willful neglect of duty, or any other m sfeasance or
mal f easance in connection with the operation of the office of the
children's onmbudsman. The governor shall report the reason for
the renoval to the |egislature.

Sec. 4. (1) —Fhe— Independently fromthe departnent of
managenent and budget and fromthe executive office of the
governor, the onmbudsman shall establish procedures for the office
for budgeting, expending —funrds— noney, and enpl oyi ng personnel .
Subj ect to annual appropriations, the onbudsman shall enpl oy
sufficient personnel to carry out the duties and powers
prescribed by this act.

(2) The onbudsman shall establish procedures for receiving
and processing conpl aints from —cenaplatnants— the public,
conducting investigations, holding informal hearings, and
reporting findings resulting frominvestigations.

(3) Personnel enployed by the office of the children's
onbudsman shall receive mandatory training conducted by the
M chi gan donestic viol ence prevention and treatnment board in
domestic violence and in handling conplaints of abuse or negl ect
that involve a history of donestic violence.

(4) If the subject matter of a conplaint falls within the
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duties and powers of the onbudsman to investigate, any individua
may submit the conplaint to the onbudsman. The onmbudsnan has the
sole discretion and authority to determine if a conplaint falls
within his or her duties and powers to investigate. The
onbudsman may initiate an investigation wi thout receiving a
conplaint. The onmbudsman defines the scope, duration, and issues
to be considered as part of the investigation.

(5) The onbudsman, on his or her own initiative, may
i nvestigate cases in which the departnment did not investigate a
report made according to section 3 of the child protection |aw,
1975 PA 238, MCL 722.623. The onbudsman, on his or her own
initiative, may investigate a case in which the departnent

conducted an investigation but did not classify the case as a

central registry case as defined in section 2 of the child

protection |aw, 1975 PA 238, MCL 722.622.
Sec. 5. Al of the followng individuals nmay neke a
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a)—to{gr— The children's onbudsman has the authority to do al

of the follow ng:

(a) Pursue all necessary action, including, but not limted
to, legal action, to protect the rights and welfare of each child
who is under the jurisdiction, control, or supervision of the
departrment, the Mchigan children's institute, the famly
division of circuit court under section 2(a)(1l) of chapter XII1A
of the probate code of 1939, 1939 PA 288, MCL 712A.2, a child
caring institution, or a child placing agency.

(b) Pursue all possible |egislative advocacy in the best
interests of children.

(c) Review policies and procedures relating to the
department's involvenent with children and make recommendati ons
for inprovenent.

(d) Investigate each child' s death that may have resulted
from abuse or negl ect.

Sec. 6. The onbudsman nay do all of the following in
relation to a child who may be abused or negl ect ed:

(a) Upon —ts— his or her own initiative or upon receipt of a

conpl ai nt, —frema—-conplatnant— investigate an —admnistrative
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act or omssion that is alleged to be contrary to | aw or rule,
—or— contrary to policy of the departnent or a child placing
agency, inposed w thout an adequate statenent of reason, or based
on irrelevant, immterial, or erroneous grounds.
(b) Decide, in —ts— his or her discretion, whether to

i nvestigate a conpl aint.

(c) Upon —ts—ewn—initiative—or—udpon— receipt of a conplaint,

~froma conplatnant, conduct a prelimnary conduct an
i nvestigation to determ ne whet her an —adeptien— attorney

involved in an adoption may have conmitted an —adm-nistrative
act or omssion that is alleged to be contrary to law, rule, or
the Mchigan rul es of professional conduct adopted by the

M chi gan suprene court.

(d) I'n the sole discretion of the onbudsman, and after
submtting a witten request, access, inspect, and copy al
records and reports the onbudsman considers rel evant and
necessary to carry out his or her duties and powers under this
act, including, but not limted to, records of the departnent,
child placing agency records, famly court records including
t hose ot herwi se nade confidential by |aw, nedical records,
medi cal exam ner records, nmental health records, and schoo
records. To the extent these records are made confidential by
law, the rules of confidentiality are abrogated to the extent
that they are abrogated by section 11 of the child protection
law, 1975 PA 238, MCL 722.631.

(e) Issue a subpoena requiring the production of a record or

report necessary to carry out the onmbudsman's duties and powers.
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| f the person to whom a subpoena is issued fails or refuses to
produce the record or report, the onbudsman may petition the
court for enforcement of the subpoena.

(f) &)— Hold informal hearings and request that individuals
appear before the onmbudsman and give testinony or produce
docunentary or other evidence that the onbudsman considers
relevant to a matter under investigation. The onbudsman may
i ssue a subpoena requiring a person to appear at an informal
hearing. |If the person to whom a subpoena is issued fails or
refuses to appear at the hearing, the onbudsman may petition the
court for enforcenent of the subpoena.

(g) —e)— Make reconmendations to the governor and the
| egi sl ature concerning the need for children's protective
services, adoption, or foster care |legislation, policy, or
practice without prior review by other offices, departnents, or
agencies in the executive branch.

Sec. 7. (1) Upon —rendering—a—deectsion— deciding to
i nvestigate a conpl ai nt, —frema—-conrplatnant— the onbudsman

shall notify the —eenptainant— conpl ai ni ng i ndividual of the
decision to investigate and shall notify the departmnent,

—adeptioen— attorney, or child placing agency of the intention to
investigate. |If the onbudsman declines to investigate a
conplaint or continue an investigation, the onmbudsnan shal
notify the —eenplatnant— conpl ai ning individual and the

depart nent, —adeptien— attorney, or child placing agency of the

deci sion and of the reasons for the onbudsman's acti on.

(2) If —theprelmhrary— an investigation described in
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section 6 |l eads the onbudsman to believe that the matter may
i nvol ve m sconduct by an —adeptien— attorney, the ombudsnan shal
i medi ately refer the conplaint to the attorney grievance
commi ssion of the state bar of M chigan

(3) The onbudsman may advi se a —eenplainant— conpl ai ni ng

i ndi vidual to pursue all admi nistrative renedi es or channels of
conpl aint open to the —eonplatnant— individual before pursuing a
conplaint with the onmbudsman. Subsequent to the adm nistrative
processi ng of a conplaint, the ombudsman may conduct further

i nvestigations of —any— a conplaint upon the request of the
—conplalnant—or—upon—theonbudsran-—s—own—initiative— conpl ai ni ng
i ndi vi dual .

(4) If the onbudsman finds in the course of an investigation
that an individual's action is in violation of state or federal
crimnal |aw, the ombudsman shall imedi ately report that fact to
the county prosecutor or the attorney general. |f the conplaint
is against a child placing agency, the onbudsman shall refer the
matter to the departnment of —seetal— consuner and industry
services or its successor departnent for further action with
respect to |licensing.

(5) —Fheonbudsran—rmay—titeapetitiononbehaltofachild

. I S . b
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petition—-as—deseribedinthissubsection— The onbudsnman nmay take

any legal action that he or she considers appropriate to protect
an individual child or the welfare of this state's abused and
negl ected children as a cl ass.

Sec. 8. (1) The department and a child placing agency shall
do all of the foll ow ng:

(a) Upon the onmbudsman's request, grant the onmbudsnman or
—+ts— his or her designee access to all —+elevant— information,
records, and docunents in the possession of the departnent or
child placing agency that the onbudsman considers rel evant and
necessary in an investigation.

(b) Assist the onmbudsman to obtain the necessary rel eases of
t hose docunents that are specifically restricted.

(c) —Provide— Upon the onmbudsnman's request, Provide the
onbudsman —upen—+egquest— With progress reports concerning the
adm ni strative processing of a conplaint.

(d) Upon the onmbudsnman's request, provide the ombudsnan
i nformati on he or she requests under subdivision (a) wthin 5
busi ness days after the date of request. Upon the onbudsman's
request, the attorney general may take appropriate action to

require that the information requested be provided to the

onmbudsnan.
(2) The departnent, an —adeptien— attorney involved with an
adoption, and a child placing agency shall provide information to
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a biological parent, prospective adoptive parent, or foster
parent regarding the provisions of this act.
(3) The departnent shall provide the onbudsman with access,

in the onbudsman's own office, to departnental conputer networks

where child abuse and negl ect records are kept.

Sec. 9. (1) —Fheonbudsran—shall—treatall—matters—under

M-chi-gan—Conpited—Laws— Subj ect to subsection (2), all

i nformati on obtai ned or generated by the office of the children's
onbudsman is confidential and exenpt from di scl osure under the
freedom of information act, 1976 PA 442, MCL 15.231 to 15.246, is
not subject to a court subpoena, and is not discoverable in a

| egal proceeding.

(2) The onbudsman may di scl ose confidential information
obtai ned or generated by the office of the children's onbudsnman
that is otherwi se exenpt fromdisclosure if the onmbudsman
determines that the disclosure is in the best interest of the

child, is in the general public interest, or is necessary to
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enabl e t he onbudsman to performhis or her responsibilities under
this act. |If the onbudsman determ nes that disclosure of
information is necessary to identify, prevent, or treat the abuse
or neglect of a child, the onmbudsman may di scl ose that
information to the appropriate agency responsible for the welfare
of the child. The onbudsman nmay not disclose information that is
confidential and that concerns a pending | aw enforcenment or child
protective services investigation or a pending prosecution, or
the identity of an individual nmaking a child abuse or negl ect
conpl aint unless that individual intentionally makes a fal se
conpl aint under section 11.

Sec. 10. (1) The onbudsman shall prepare a report of the
factual findings of an investigation and make reconmendations to
the departnent or child placing agency if the onbudsman finds
1 or nore of the follow ng

(a) A matter should be further considered by the departnment
or child placing agency.

(b) An —adm-nistrative— act or om ssion should be nodified,

—or— cancel ed, or corrected.

(c) Reasons should be given for an —adm-nistrative— act or
om ssi on.

(d) O her action should be taken by the departnent or child
pl aci ng agency.
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(2) 3)— The onbudsman shall notify the —coenplainant

conpl ai ning individual of the actions taken by the onbudsman and

by the department or child placing agency.

(3) The onbudsman rmay provi de the conplaining individual with
a copy of the onmbudsman's recomrendations in response to a
conplaint. Subject to section 9, the onbudsnman has discretion to
determ ne what confidential information shall be provided to the
conpl ai ni ng individual but shall not disclose confidential
information to the conplaining individual if disclosure endangers
the health or safety of any individual.

(4) —5)— The onbudsman shall submt to the governor, the
director of the departnent, and the |egislature an annual report
on the onbudsman's conduct, —efthe—enrbudsran,— including any
recommendati ons regarding the need for legislation or for change
in rules or policies.

Sec. 11. (1) —An— Subject to subsection (4), an official,

the departnent, or a child placing agency shall not penalize any
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person for filing a conplaint or cooperating with the onbudsman
in investigating a conplaint.

(2) An individual, the departnent, an —adeptien— attorney
i nvolved in an adoption, or a child placing agency shall not
hi nder the | awful actions of the onmbudsnman or enpl oyees of the
onmbudsman.

(3) Areport by the onbudsman is not subject to prior
approval by a person outside of the office.

(4) A person who intentionally nakes a fal se conpl ai nt of
child abuse or neglect under this act is subject to the penalties
contained in section 13(5) of the child protection law, 1975 PA
238, MCL 722.633.

Enacting section 1. Sections 13, 14, and 15 of the
children's onbudsman act, 1994 PA 204, MCL 722.933, 722.934, and
722.935, are repeal ed.
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