HOUSE BILL No. 4126
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HOUSE BILL No. 4126

January 30, 2003, Introduced by Reps. Murphy, Condino, McConico, Paletko, Dennis, Kolb,
Williams, Plakas, Minore, Clack, Jamnick and Hunter and referred to the Committee on
Health Policy.

A bill to anend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 1106, 5506, 5507, and 5510 (MCL 700. 1106,
700. 5506, 700.5507, and 700.5510), section 1106 as anended by
2000 PA 463.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1106. As used in this act:

(a) "Mental health professional"™ neans an individual who is
trained and experienced in the area of nental illness or
devel opnental disabilities and who is 1 of the follow ng:

(i) A physician who is licensed to practice nedicine or
ost eopat hi ¢ medi cine and surgery in this state under article 15
of the public health code, 1978 PA 368, MCL 333. 16101 to
333.18838.

(i) A psychol ogist licensed to practice in this state under
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article 15 of the public health code, 1978 PA 368, MCL 333.16101
to 333.18838.

(iii) A registered professional nurse licensed to practice in
this state under article 15 of the public health code, 1978
PA 368, MCL 333.16101 to 333.18838.

(iv) A social worker registered as a certified social worker
under article 15 of the public health code, 1978 PA 368,
MCL 333.16101 to 333.18838.

(v) A physician's assistant |licensed to practice in this
state under article 15 of the public health code, 1978 PA 368,
MCL 333.16101 to 333.18838.

(b) "M chigan prudent investor rule" nmeans the fiduciary
i nvest ment and nmanagenent rule prescribed by part 5 of this
article.

(c) "Mnor" nmeans an individual who is | ess than 18 years of
age.

(d) "M nor ward" neans a mnor for whoma guardian is
appoi nted solely because of mnority.

(e) "Money" neans |legal tender or a note, draft, certificate

of deposit, stock, bond, check, or credit card.

(f) "Mortgage" neans a conveyance, agreenent, or arrangenent
in which property is encunbered or used as security.

(g) "Nonresident decedent" neans a decedent who was domicil ed
in another jurisdiction at the time of his or her death.

(h) "Organization" nmeans a corporation, business trust,
estate, trust, partnership, joint venture, association, linmted
liability conpany, governnent, governmental subdivision or
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agency, or another legal or comrercial entity.

(i) "Parent" includes, but is not limted to, an individua
entitled to take, or who would be entitled to take, as a parent
under this act by intestate succession froma child who dies
without a will and whose relationship is in question. Parent
does not include an individual who is only a stepparent, foster
parent, or grandparent.

(j) "Patient advocate" neans an individual designated to
exerci se powers concerning another individual's care, custody,
and nedical treatnent or authorized to make an anatomcal gift on
behal f of another individual, or both, as provided in section

5506.

(k) "Patient advocate designation"” neans the witten docunent

executed and with the effect as described in sections 5506 to
5512.

() "Payor" means a trustee, insurer, business entity,
enpl oyer, governnment, governmental subdivision or agency, or
ot her person authorized or obligated by |aw or a governing
i nstrunment to make paynents.

(m "Person" neans an individual or an organization

(n) "Personal representative" includes, but is not limted
to, an executor, adm nistrator, successor persona
representative, and special personal representative, and any
ot her person who performnms substantially the sane function under
the | aw governing that person's status.

(o) "Petition" neans a witten request to the court for an

order after noti ce.
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(p) "Proceeding" includes an application and a petition, and
may be an action at law or a suit in equity. A proceeding may be
denom nated a civil action under court rules.

(q) "Professional conservator" neans a person that provides
conservatorship services for a fee. Professional conservator
does not include a person who is an individual who is related to
all but 2 of the protected individuals for whomhe or she is
appoi nted as conservator.

(r) "Professional guardian" neans a person that provides
guardi anship services for a fee. Professional guardi an does not
i nclude a person who is an individual who is related to all but 2
of the wards for whom he or she is appointed as guardi an

(s) "Property" neans anything that nay be the subject of
owner shi p, and includes both real and personal property or an
interest in real or personal property.

(t) "Protected individual" neans a mnor or other individua
for whom a conservator has been appointed or other protective
order has been nade as provided in part 4 of article V.

(u) "Protective proceedi ng" nmeans a proceedi ng under the
provi sions of part 4 of article V.

Sec. 5506. (1) An individual 18 years of age or ol der who
is of sound mnd at the time —the— a patient advocate designation
is made may designate in witing another individual who is 18
years of age or ol der to exercise powers concerning care,
cust ody, and nedical treatnment decisions for the individual
maki ng the patient advocate designation. An individual naking a

pati ent advocate designation under this subsection may include in
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the patient advocate designation the authority for the designated
i ndi vidual to make an anatomical gift of all or part of the
i ndi vidual's body in accordance with this act and section 10102
of the public health code, 1978 PA 368, MCL 333. 10102.

(2) For purposes of this section and sections 5507 to 5512,
an individual who is named in a patient advocate designation to
exerci se powers concerning care, custody, and nedical treatnent
decisions is known as a patient advocate and an individual who
makes a patient advocate designation is known as a patient.

(3) (2— A patient advocate designation under this section
must be in writing, signed, wi tnessed as provided in subsection
—3)— (4), dated, executed voluntarily, and, before its
i npl enentati on, made part of the patient's medical record with
the patient's attendi ng physician and, if applicable, with the
facility where the patient is |ocated. The patient advocate
designation nmust include a statenent that the authority conferred
under this section is exercisable only when the patient is unable
to participate in nedical treatnent decisions and, in the case of
the authority to make an anatomical gift as described in
subsection (1), a statenment that the authority is exercisable
only when the patient is dead or when the patient's death is,
wi thin reasonabl e nedical judgnment, immnent and inevitable.

(4) —3)— A patient advocate designation under this section
nmust be executed in the presence of and signed by 2 witnesses. A
W t ness under this section shall not be the patient's spouse,
parent, child, grandchild, sibling, presunptive heir, known

devisee at the tine of the w tnessing, physician, or patient
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advocate or an enployee of a life or health insurance provider
for the patient, of a health facility that is treating the
patient, or of a hone for the aged as defined in section 20106 of
the public health code, 1978 PA 368, MCL 333.20106, where the
patient resides. A witness shall not sign the patient advocate
desi gnation unless the patient appears to be of sound m nd and
under no duress, fraud, or undue influence.

Sec. 5507. (1) A patient advocate designation nmay include a
statenent of the patient's desires on care, custody, and nedica
treatment. A patient advocate designation may al so include a
statement of the patient's desires on the naking of an anatom ca
gift of all or part of the patient's body under part 101 of the
public health code, 1978 PA 368, MCL 333.10101 to 333.10109. The
patient may authorize the patient advocate to exercise 1 or nore
powers concerning the patient's care, custody, and nedi cal
treatment or concerning the naking of an anatom cal gift that the
patient coul d have exercised on his or her own behal f.

(2) A patient nmay designate in the patient advocate
desi gnation a successor individual as a patient advocate who may
exerci se powers concerning care, custody, and nedi cal treatnent
deci sions or concerning the maki ng of an anatom cal gift for the
patient if the first individual nanmed as patient advocate does
not accept, is incapacitated, resigns, or is renoved.

(3) Before a patient advocate designation is inplenented, a
copy of the patient advocate designation nmust be given to the
proposed patient advocate and nust be given to a successor

pati ent advocate before the successor acts as patient advocate.

00627' 03 a KAO



© 00 N o o0 B~ W N P

N NN N N N NN R R PR R R B R B R
N~ o 00~ W N RBP O © 0 N O 0N~ W N RBP O

7
Before acting as a patient advocate, the proposed patient
advocate nust sign an acceptance of the patient advocate
desi gnat i on.

(4) The acceptance of a designation as a patient advocate
nmust include substantially all of the foll owi ng statenents:

1. This patient advocate designation is not effective unless
the patient is unable to participate in nmedical treatnent
decisions. |If this patient advocate designation includes the
authority to nake an anatom cal gift as described in
section 5506, the authority is not effective unless the patient
is dead or the patient's death is, within reasonabl e nedica
judgnment, i mm nent and inevitable.

2. A patient advocate shall not exercise powers concerning
the patient's care, custody, and nedical treatnment that the
patient, if the patient were able to participate in the decision
coul d not have exercised on his or her own behal f.

3. This patient advocate designation cannot be used to make
a medi cal treatnment decision to withhold or w thdraw treatnent
froma patient who is pregnant that would result in the pregnant
patient's death.

4. A patient advocate nmay nmake a decision to withhold or
wi thdraw treatnment that would allow a patient to die only if the
patient has expressed in a clear and convincing manner that the
pati ent advocate is authorized to make such a deci sion, and that
t he pati ent acknow edges that such a decision could or would
allow the patient's death.

5. A patient advocate shall not receive conpensation for the
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performance of his or her authority, rights, and
responsibilities, but a patient advocate nmay be rei nmbursed for
actual and necessary expenses incurred in the performance of his
or her authority, rights, and responsibilities.

6. A patient advocate shall act in accordance with the
standards of care applicable to fiduciaries when acting for the
patient and shall act consistent with the patient's best
interests. The known desires of the patient expressed or
evidenced while the patient is able to participate in nedica
treatment decisions are presuned to be in the patient's best
interests.

7. A patient may revoke his or her patient advocate
designation at any tinme and in any manner sufficient to
conmuni cate an intent to revoke.

8. A patient advocate may revoke his or her acceptance —te
of the patient advocate designation at any tinme and in any nmanner
sufficient to comunicate an intent to revoke.

9. A patient admtted to a health facility or agency has the
rights enunerated in section 20201 of the public health code,
1978 PA 368, MCL 333.20201

Sec. 5510. (1) A patient advocate designation is revoked by
—any— 1 or nore of the foll ow ng:

(a) The patient's death, except that part of the patient
advocate designation, if any, that authorizes the patient
advocate to make an anatom cal gift of all or part of the
deceased patient's body in accordance with this act and

section 10102 of the public health code, 1978 PA 368,
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MCL 333.10102.
(b) An order of renoval by the probat
section 5511(4).

e court under

(c) The patient advocate's resignation or renoval by the

court, unless a successor patient advocate has been desi gnated.

(d) The patient's revocation of the patient advocate

designation. Even if the patient is unab

e to participate in

nmedi cal treatnent decisions, a patient may revoke a patient

advocate designation at any tine and in any manner by which he or

she is able to conmunicate an intent to revoke the patient

advocate designation. |If there is a dispute as to the intent of

the patient to revoke the patient advocate designation, the court

may nmeke a determ nation on the patient's

intent to revoke the

pati ent advocate designation. |If the revocation is not in

writing, an individual who witnesses a revocation of a patient

advocat e designation shall describe in witing the circunstances

of the revocation, nust sign the witing,

and shall notify, if

possi bl e, the patient advocate of the revocation. |If the

patient's physician or health facility has

notice of the

patient's revocation of a patient advocate designation, the

physician or health facility shall note the revocation in the

pati ent's nedi cal records and bedside chart and nust notify the

pati ent advocate.

(e) A subsequent patient advocate designation that revokes

the prior patient advocate designation eit
i nconsi stency.

(f) The occurrence of a provision for
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t he pati ent advocate desi gnation.

(g) If a patient advocate designation is executed during a
patient's marriage namng the patient's spouse as the patient
advocate, the patient advocate designation is suspended during
t he pendency of an action for separate mai ntenance, annul nent, or
di vorce and is revoked upon the entry of a judgnent of separate
mai nt enance, annul ment, or divorce, unless the patient has naned
a successor individual to serve as a patient advocate. If a
successor patient advocate is naned, that individual acts as the
pati ent advocate.

(2) The revocation of a patient advocate designation under
subsection (1) does not revoke or termnate the agency as to the
pati ent advocate or other person who acts in good faith under the
pati ent advocate designation and w thout actual know edge of the
revocation. Unless the action is otherw se invalid or
unenforceabl e, an action taken w thout know edge of the
revocation binds the patient and his or her heirs, devisees, and
personal representatives. A sworn statenent executed by the
patient advocate stating that, at the tine of doing an act in
accordance with the patient advocate designation, he or she did
not have actual know edge of the revocation of the patient
advocate designation is, in the absence of fraud, conclusive
proof that the patient advocate did not have actual know edge of
the revocation at the tine of the act.

Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. or House Bill No. 4125

(request no. 00627'03) of the 92nd Legislature is enacted into
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