HOUSE BILL No. 4134
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HOUSE BILL No. 4134

February 4, 2003, Introduced by Reps. Dennis, Sak, Vagnozzi, Reeves, Woodward, Meisner,
Gieleghem, O'Neil, Minore, Kolb, Gillard, Bieda and Law and referred to the Committee
on Great Lakes and Tourism.

A bill to anend 1994 PA 451, entitled
"Nat ural resources and environnental protection act,"”
by anmendi ng sections 35301, 63701, 63702, 63704, 63708, 63709,
and 63711 (MCL 324.35301, 324.63701, 324.63702, 324.63704,

324. 63708, 324.63709, and 324.63711), section 35301 as anended by
1995 PA 262 and sections 63701, 63702, 63704, 63708, 63709, and
63711 as added by 1995 PA 57.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 35301. As used in this part:

(a) "Contour change" includes any grading, filling, digging,
or excavating that significantly alters the physica
characteristic of a critical dune area, except that which is
i nvolved in sand dune mning as defined in part 637.

(b) "Crest" means the line at which the first |akeward facing

sl ope of a critical dune ridge breaks to a slope of |ess than

00715' 03 JCB

vE1Y 'ON 111d 4SNOH



© 00 N o o0~ W N P

N NN N N N NN R R P R R B R B R
N~ o 00 A W N RPBP O © 0 N O 00N~ W N P O

2
1-foot vertical rise in a 5-1/2-foot horizontal plane for a
di stance of at l|least 20 feet, if the areal extent where this
break occurs is greater than 1/10 acre in size.

(c) "Critical dune area" neans a geographi c area designated
in the "atlas of critical dune areas" dated February 1989, —that
whi ch was prepared by the departnment, as nodified by the docunent
entitled "Evaluation of Critical Dune Areas Designated Under
Part 353 (Sand Dune Protection and Managenent) of the Natura
Resources and Environnmental Protection Act 1994 PA 451: Final
Report" by the center for renote sensing, Mchigan state

university, East Lansing, Mchigan (June 1996).

(d) "Departnent” neans the departnment of environnental
qual ity.

(e) "Foredune" neans 1 or nore low |inear dune ridges that
are parallel and adjacent to the shoreline of a G eat Lake and

are rarely greater than 20 feet in height. The |akeward face of
a foredune is often gently sloping and may be vegetated with dune
grasses and | ow shrub vegetation or nmay have an exposed sand
face.

(f) "Model zoning plan" nmeans the nodel zoning plan provided
for in sections 35312 to 35324.

(g) "Planning comm ssion" nmeans the body or entity within a
| ocal government that is responsible for zoning and | and use
pl anning for the |local unit of governnment.

(h) "Restabilization" nmeans restoration of the natural
contours of a critical dune to the extent practicable, and the

restoration of the protective vegetative cover of a critical dune
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t hrough the establishnment of indigenous vegetation, and the
pl acenent of snow fencing or other tenporary sand trapping
measures for the purpose of preventing erosion, drifting, and
sl unpi ng of sand.

(i) "Special use project"” nmeans any of the follow ng:

(i) A proposed use in a critical dune area for an industria
or conmercial purpose regardl ess of the size of the site.

(i) Anultifamly use of nore than 3 acres.

(i) Anmultifamly use of 3 acres or less if the density of
use is greater than 4 individual residences per acre.

(iv) A proposed use in a critical dune area, regardl ess of
size of the use, that the planning comm ssion, or the departnent
if alocal unit of governnent does not have an approved zoning
ordi nance, determ nes woul d damage or destroy features of
archaeol ogi cal or historical significance.

(j) "Use" nmeans a devel opnental, silvicultural, or
recreational activity done or caused to be done by a person that
significantly alters the physical characteristic of a critical
dune area or a contour change done or caused to be done by a
person. Use does not include sand dune mning as defined in part
637.

(k) "Zoning ordinance" means an ordi nance of a local unit of
governnent that regul ates the devel opnent of critical dune areas
within the local unit of governnent pursuant to the requirenents
of this part.

Sec. 63701. As used in this part:

(a) "Active cell-unit" nmeans a cell-unit set forth in the
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approved progressive cell-unit mning and recl amati on plan
provided for in section 63706(1), in which vegetation and topsoi
have been renoved in preparation for sand dune mning or sand
removal has been initiated after the date of issuance of the sand
dune mning permt. Vegetation renoval does not preclude the
removal of marketable forest products froma cell-unit, if the
renoval maintains the ground cover and topsoil within the
cell-unit in stable condition.

(b) "Adm nistratively conplete" neans an application for a
sand dune mning permt that is determ ned by the department to
satisfy all of the conditions of this part and rul es pronul gated
under this part.

(c) "Barrier dune" neans the first |andward sand dune
formation al ong the shoreline of a Great Lake or a sand dune
formati on designated by the departnent.

(d) "Beneficiation" means to process sand for any of the

foll owi ng purposes, but does not include the drying process:

(i) Regulating the grain size of the desired product.

(1) Renovi ng unwanted constituents.

(iii) Inmproving the quality and purity of the desired
product .

(e) "Cell-unit" means a subunit of the total sand dune m ning
project as determned in size and |ocation by the operator. A

cell-unit shall not exceed 10 acres in size for sand dune m ni ng
operations that comrence operation after March 31, 1977 or for
t he expansi on of sand dune m ning operations that existed before

March 31, 1977. A cell-unit shall not exceed 30 acres in size
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for operations that existed before March 31, 1977.

(f) "Conformance bond" neans a surety bond that is executed
by a surety conpany authorized to do business in this state,
cash, certificates of deposit, letters of credit, or other
securities that are filed by an operator to ensure conpliance
with this part, rules pronulgated under this part, or conditions
of a sand dune mning permt.

(g) "Environnental elenents" neans the biological, physical,
and chem cal characteristics of the environnment, including but
not limted to the foll ow ng:

(1) Watersheds.

(1i) Water bodies.

(iii) Forests.

(iv) Existing areas nmaintained for public recreation.

(v) Shorel ands.

(vi) Habitat areas.

(h) "Geat Lakes" means any of the Great Lakes that have a
shoreline within this state.

(i) "Interimcell-unit status" means a cell-unit as set forth
in an approved progressive cell-unit mning and reclamation plan
provided for in section 63706(1), in which all sand dune m ning
and reclamation within the cell-unit has been conpleted, but the
vegetati on has not sustained itself through 1 full grow ng
season. A cell-unit placed in interimcell-unit status is
required to retain the confornmance bond provided in section 63712
until reclassification by the departnent as provided in section

63712(5). Each sand dune mning activity shall be limted to no
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nore than 3 cell-units in interimcell-unit status at any 1
time.

(j) "Operator” neans an owner or |essee of mineral rights or
any ot her person engaged in or preparing to engage in sand dune
mning activities with respect to mneral rights within a sand
dune area.

(k) "Sand dune area" neans that area designated by the
departnment that includes those geonorphic features conposed
primarily of sand, whether w ndbl own or of other origin and that
lies within 2 mles of the ordinary high-water mark on a G eat
Lake as defined in section 32502, and includes critical dune
areas as defined in part 353.

() "Ssand dune mning" nmeans the renmoval of sand from sand
dune areas for conmercial or industrial purposes, or both. —Fhe
renpval of sand from sand dune areas in volunes of less than

| . I . . . .

I L . I
direct use for an tndustrial or comrercial purpose.— However, the
renoval of any volunme of sand that is not sand dune mining within
a critical dune area as defined in part 353 is subject to the
critical dune protection provisions of part 353. The departnent
may authorize in witing the renoval of —merethan3,000teons—of
sand without a sand dune mning permt issued pursuant to section
63704 for a purpose related to protecting an occupi ed dwelling or
ot her structure fromproperty damage related to the migration of
sand or the instability of sand. This renoval may be for nore

than 1 occurrence, but a witten authorization fromthe
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department is required for each renoval .

(m "Water table" nmeans the surface in an unconfined aquifer
at which the pressure is atnospheric. The water table is found
at the level at which water stands in wells that penetrate the
aqui fer.

Sec. 63702. —(3H— Notw thstandi ng any other provision of
this part, the departnment shall not issue a sand dune m ning

permt within a critical dune area as defined in part 353. —after

Sec. 63704. (1) -AHter—July1—31977— Until Decenber 31,
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2005, a person —er—eperatoer— shall not engage in sand dune m ning
Wi thin Great Lakes sand dune areas without first obtaining a
permt for that purpose fromthe departnment. On and after
January 1, 2006, a person shall not engage in sand dune m ning
within Great Lakes sand dune areas.

(2) Prior to receiving a permt fromthe department, a person
—or—operater— shall submit all of the follow ng

(a) A permt application on a form provided by the
depart nment.

(b) An environnmental inpact statenent of the proposed m ning
activity as prescribed by section 63705.

(c) A progressive cell-unit mning and reclamation plan for
t he proposed mning activity as prescribed by section 63706.

(d) A 15-year mning plan as prescribed by section 63707.

Sec. 63708. (1) —A— Except as provided in subsection (6), a
sand dune mning permt issued by the departnent is valid for not
nore than 5 years. A sand dune mining permt shall be renewed if
the sand dune m ning activities have been carried out in
conpliance with this part, the rules pronul gated under this part,
and the conditions of the sand dune mning permt issued by the
depart nment.

(2) The sand dune mning permt shall state any conditions,
[imtations, or other restrictions determ ned by the departnent,
i ncl udi ng any setback fromthe ordinary high-water mark of a
Great Lake for the protection of the barrier dune.

(3) In granting a sand dune mning permt, if the departnent

allows for the renoval of all or a portion of the barrier dune
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pursuant to this part, it shall submt to the comm ssion witten
reasons for permtting the renoval.

(4) The departnent shall approve or deny a sand dune m ning
permt application in witing within 120 days after the
application is received and is deternmi ned by the departnent to be
adm nistratively conplete. If a sand dune mning permt is
deni ed, the reasons shall be stated in a witten report.

(5) The department shall provide a list of all pending sand
dune mining applications upon a request froma person. The |ist
shal | give the nane and address of each applicant, the |ega
description of the lands included in the project, and a sunmary
statenent of the purpose of the application

(6) Notwi thstandi ng any other provision of this part, a sand
dune mning permt expires if sand dune m ning has not occurred
during a l-year period. Upon expiration of a sand dune m ning
permt under this subsection, the | andowner or operator shal
begin reclamati on activities as provided in this part.

Sec. 63709. The departnent shall deny a sand dune m ning
permt if, upon review of the environnmental inpact statement, it
det erm nes —that— any of the foll ow ng:

(a) That the proposed sand dune mning activity is likely to
pollute, impair, or destroy the air, water, or other natural

resources or the public trust in those resources, as provided by

part 17.
(b) That the proposed sand dune mning activity is not
conpati ble with adjacent existing | and uses.

(c) That the proposed sand dune mining activity wll
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adversely affect any of the follow ng:

(i) Flora, fauna, or wildlife habitats.

(ii)) Goundwater supply, level, quality, and flow wi thin
1,000 feet of the proposed sand dune mning activity.

(i) Adj acent surface resources.

(iv) Air quality within 1,000 feet of the proposed sand dune
mning activity.

(d) That the proposed sand dune mining activity will be
| ocated within any of the follow ng:

(i) One thousand feet of a residence.

(i) T™wo thousand feet of a school.

(iit) Five hundred feet of a comercial devel opnent.

Sec. 63711. (1) For purposes of surveillance, nonitoring,
adm-ni-strati-on—andenforcenent—of this part,—anoperatoer—is
assessed—a feeof not—rprethan10—cents— The departnent shal
assess each operator an admnistrative fee of $5.00 per ton of
sand mned froma sand dune area for the cal endar year reported

as described in subsection (2). —Funds—collectedbythe
assessrent—of the feeshall not—exceedthe actual coststothe

assessedforthat—year— Adm nistrative fees collected under this
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section shall be forwarded to the state treasurer for deposit
into the sand dune protection fund created in subsection (8).

(2) An operator shall file an annual report on or before
January 31 of each year. The report shall show the areas m ned
and describe the progress of restoration and reclanation
activities of the operator for the precedi ng cal endar year. The
report shall contain both of the follow ng:

(a) The nunber of tons of sand mined froma sand dune area.

(b) —teeation— The |ocation of the sand dune area.

(3) The administrative fee —deseribedin— assessed under
subsection (1) —-shal—be— is due not nore than 30 days after the
departnment sends witten notice to the operator of the anpunt
due.

(4) The —surveitlance— admnistrative fee and annual report
required by this section is confidential and shall not be
avai l abl e for public inspection without the witten consent of
the person filing the fee and report, except in accordance wth
judicial order.

(5) Failure to submt an annual report in conpliance with
this section and any rul es pronul gated by the depart nment
constitutes grounds for revocation of a permt.

(6) A penalty equal to 10% of the anount due, or $1, 000. 00,
whi chever is greater, shall be assessed agai nst the operator for
—a— an admnistrative fee that is not paid when due. An unpaid
adm nistrative fee and penalty —shal— constitute a debt and

beconme the basis of a judgnment against the operator. Penalties

—patd—pursuant—te— recovered under this section shall be —used
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for—theimplerentation—admnistration—andenforecerent—of this
part— forwarded to the state treasurer for deposit into the sand
dune protection fund created in subsection (8).

(7) Records upon which the annual report is based shall be
preserved for 3 years and are subject to audit by the
depart nment.

(8) The sand dune protection fund is created within the state
treasury. The state treasurer may receive noney or other assets
fromany source for deposit into the sand dune protection fund.
The state treasurer shall direct the investnment of the sand dune
protection fund. The state treasurer shall credit to the sand
dune protection fund interest and earnings from sand dune
protection fund investnments. Mbney in the sand dune protection
fund at the close of the fiscal year shall remain in the sand
dune protection fund and shall not |apse to the general fund.
The departnent shall expend noney fromthe sand dune protection
fund, upon appropriation, only for 1 or nore of the follow ng
pur poses:

(a) Not less than 20%for nore surveillance, nonitoring,
adm ni stration, and enforcenent of this part.

(b) Not less than 80% for acquisition of |and containing
critical dune areas. Land acquired under this subdivision shal
be held in public ownership for the protection of the critical
dune areas.

(9) —8)— The departnment shall annually prepare and submt to
t he house of representatives and senate standing comrmittees with

jurisdiction over subject areas related to natural resources and
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1 the environnment a report on the sand m ning surveill ance
2 activities undertaken by the departnent for the inmediately

3 preceding year and the cost of those activities.
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