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HOUSE BILL No. 4566

April 10, 2003, Introduced by Rep. O'Neil and referred to the Committee on Tax Policy.

A bill to anend 1975 PA 228, entitled
"Si ngl e business tax act,"
by amendi ng sections 3, 36, and 71 (MCL 208. 3, 208.36, and
208.71), sections 3 and 71 as amended by 1999 PA 115 and section
36 as anended by 1995 PA 284.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3. (1) "Affiliated group” nmeans 2 or nore United
States corporations, 1 of which owns or controls, directly or
indirectly, 80%or nore of the capital stock with voting rights
of the other United States corporation or United States
corporations. As used in this subsection, "United States
corporation" means a domestic corporation as those terns are
defined in section 7701(a)(3) and (4) of the internal revenue
code.

(2) "Business activity" nmeans a transfer of |egal or
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equitable title to or rental of property, whether real, personal
or mixed, tangible or intangible, or the performance of services,
or a conbination thereof, made or engaged in, or caused to be
made or engaged in, —wthinthisstate— whether in intrastate,
interstate, or foreign conmerce, with the object of gain
benefit, or advantage, whether direct or indirect, to the
t axpayer or to others, but shall not include the services
rendered by an enpl oyee to his or her enployer, services as a
director of a corporation, or a casual transaction. Al though an
activity of a taxpayer may be incidental to another or other of
his or her business activities, each activity shall be considered
to be business engaged in within the neaning of this act.

(3) "Business income" nmeans federal taxable incone, except
that for a person other than a corporation it means that part of
federal taxable incone derived from business activity. For a
partnershi p, business income includes paynments and itens of
i ncone and expense —whieh— that are attributable to business
activity of the partnership and separately reported to the
partners.

Sec. 36. (1) As used in this section:

(a) "Active sharehol der" neans a sharehol der who receives at
| east $10, 000.00 in conpensation, director's fees, or dividends
fromthe business, and who owns at |east 5% of the outstanding
st ock.

(b) "Oficer" means an officer of a corporation other than a
subchapter S corporation including the chairperson of the board,

president, vice-president, secretary, and treasurer, or persons
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performng simlar duties.

(c) "Adjusted business incone" neans business incone as
defined in section 3 with all of the follow ng adjustnents:

(i) Add conpensation and director's fees of active
shar ehol ders of a corporation.

(ii)) Make the adjustnents provided in section 9(4)(a) and
(b).

(iii) Add conpensation and director's fees of officers of a
corporation. For tax years that begin on and after January 1,
2004, for purposes of this subparagraph, conpensation includes
paynents nmade by a professional enployer organization to an
of ficer or sharehol der of a corporation that are attributable to
that corporation. As used in this subparagraph and subsection
(2)(b) (i), "professional enployer organization" neans that term
as defined in section 4(4).

(d) "Sharehol der"” nmeans a person who owns outstandi ng stock
in the business or a nenber of a business entity that files as a
corporation for federal tax purposes. An individual is
considered as the owner of the stock owned, directly or
indirectly, by or for famly nmenbers as defined by section
318(a) (1) of the internal revenue code.

(e) "Loss adjustnment” means the anount by which adjusted

busi ness income was | ess than zero in any of the 5 tax years

i mredi ately preceding the tax year for which eligibility for the
credit provided by this section is being determned. 1In
determining the loss adjustnment for a tax year, a taxpayer is not

required to use nore of the taxpayer's total negative adjusted
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busi ness inconme than the ambunt needed to qualify the taxpayer
for the credit under this section. A taxpayer shall not be
considered to have used any portion of the taxpayer's negative
adj ust ed busi ness i ncone anount unless the portion used is
necessary to qualify for the credit under this section. A

t axpayer shall not reuse a negative adjusted business incone
anount used as a |l oss adjustnent in a previous tax year or use a
negati ve adj usted business incone anmobunt froma year in which the
t axpayer did not receive the credit under this section.

(f) "Subchapter S corporation"” nmeans a corporation el ecting
taxati on under subchapter S of chapter 1 of subtitle A of the
i nternal revenue code, sections 1361 to 1379 of the interna
revenue code.

(2) The credit provided in this section shall be taken before
any other credit under this act, and is available to any person
whose gross receipts do not exceed $6, 000, 000.00 for tax years
comenci ng on or after January 1, 1984 and before January 1,
1989; $7,000, 000.00 for tax years commencing in 1989;
$7, 250, 000. 00 for tax years conmencing in 1990; $7,500, 000.00 for
tax years commrencing in 1991; or $10, 000, 000.00 for tax years
commenci ng after 1991, and whose adjusted busi ness incone mnnus
the | oss adjustnment does not exceed $475, 000.00 for tax years

comenci ng on or after January 1, 1985, subject to the

fol | ow ng:
(a) An individual, a partnership, a business entity that
files as a partnership for federal tax purposes, or a

subchapter S corporation is disqualified if the individual, any 1
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partner of the partnership, any nmenber of the business entity
that files as a partnership for federal tax purposes, or any 1
shar ehol der of the subchapter S corporation receives nore than
$95, 000. 00 for tax years comencing on or after January 1, 1985
and before January 1, 1998 or nore than $115,000.00 for tax years
commenci ng after Decenber 31, 1997 as a distributive share of the
adj ust ed business incone mnus the | oss adjustnment of the
i ndi vidual, the partnership, or the subchapter S corporation

(b) A corporation other than a subchapter S corporation is
disqualified if either of the follow ng occur for the respective
tax year:

(i) Conpensation and director's fees of a sharehol der or
of fi cer exceed $95, 000.00 for tax years conmenci ng on or after
January 1, 1985 and before January 1, 1998 or exceed $115, 000. 00
for tax years commencing after Decenber 31, 1997. For tax years
that begin on and after January 1, 2004, for purposes of this
subpar agraph, conpensation includes paynents made by a
pr of essi onal enpl oyer organization to an officer or sharehol der
of a corporation that are attributable to that corporation.

(i) The sumof the foll owi ng amobunts exceeds $95, 000. 00 for
tax years commenci ng on or after January 1, 1985 and before
January 1, 1998 or exceeds $115,000.00 for tax years conmmenci ng
after Decenber 31, 1997:

(A) Conmpensation and director's fees of a sharehol der.

(B) The product of the percentage of outstanding stock owned
by that shareholder nmultiplied by the difference between the sum

of business inconme and the adjustnents provided in section
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9(4)(a) and (b) m nus the | oss adjustnent.

(c) Subject to section 36d, for a taxpayer that is eligible
for the credit under this subsection for tax years begi nning
after Decenber 31, 1997, the credit determ ned under this
subsection shall be reduced by the foll owi ng percentages in the
foll ow ng circunstances:

(i) If an individual, any 1 partner of the partnership, any 1
menber of the business entity that files as a partnership for
federal tax purposes, or any 1 sharehol der of the subchapter S
corporation receives as a distributive share of adjusted —groess
busi ness incone mnus the | oss adjustnent of the individual,
partnershi p, business entity that files as a partnership for
federal tax purposes, or subchapter S corporation; if
conpensation and directors' fees of a shareholder or officer of a
corporation other than a subchapter S corporation are; or if the
sum of the amounts in subdivision (b)(ii)(A) and (B) is nore than
$95, 000. 00 but | ess than $100,000.00, the credit is reduced by
20%

(i) I'f an individual, any 1 partner of the partnership, any
1 nmenber of the business entity that files as a partnership for
federal tax purposes, or any 1 sharehol der of the subchapter S
corporation receives as a distributive share of adjusted —gress
busi ness incone mnus the |oss adjustnent of the individual,
partnershi p, business entity that files as a partnership for
federal tax purposes, or subchapter S corporation; if
conpensation and directors' fees of a shareholder or officer of a

corporation other than a subchapter S corporation are; or if the
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sum of the anmounts in subdivision (b)(ii)(A and (B) is
$100, 000. 00 or nore but |ess than $105,000.00, the credit is
reduced by 40%

(iii) 1f an individual, any 1 partner of the partnership, any
1 nmenber of the business entity that files as a partnership for
federal tax purposes, or any 1 sharehol der of the subchapter S
corporation receives as a distributive share of adjusted —groess
busi ness incone mnus the | oss adjustnent of the individual,
partnership, business entity that files as a partnership for
federal tax purposes, or subchapter S corporation; if
conpensation and directors' fees of a shareholder or officer of a
corporation other than a subchapter S corporation are; or if the
sum of the anmounts in subdivision (b)(ii)(A and (B) is
$105, 000. 00 or nore but |ess than $110,000.00, the credit is
reduced by 60%

(iv) If an individual, any 1 partner of the partnership, any
1 nmenber of the business entity that files as a partnership for
federal tax purposes, or any 1 sharehol der of the subchapter S
corporation receives as a distributive share of adjusted —groess
busi ness incone mnus the |oss adjustnent of the individual,
partnershi p, business entity that files as a partnership for
federal tax purposes, or subchapter S corporation; if
conpensation and directors' fees of a shareholder or officer of a
corporation other than a subchapter S corporation are; or if the
sum of the anmounts in subdivision (b)(ii)(A and (B) is
$110, 000. 00 or nore but |ess than $115,000.00, the credit is
reduced by 80%
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(3) For the purposes of determ ning disqualification under
subsection (2), an active sharehol der's share of business incone
shal |l not be attributed to another active sharehol der.

(4) A person who qualifies pursuant to subsection (2) is
al lowed a credit against the tax inposed by section 31. For tax
years commrenci ng before January 1, 1989, the credit is a
percentage reduction in tax liability. For tax years comrenci ng
on and after January 1, 1989 and through tax years comrencing in
1991, the credit is the greater of the anmount by which the tax
i nposed by section 31 exceeds 4% of adjusted business incone or
3% of adj usted business incone for tax years comenci ng after
1991 or a percentage reduction in tax liability. However,
begi nni ng Cctober 1, 1994, the percentage of adjusted business
i ncone shall be 2% The department shall annualize the rates
provi ded under this subsection as necessary for tax years that
end after Septenber 30, 1994 and the applicable annualized rate
shal | be inmposed for those tax years.

(5) The percentage reduction provided in subsection (4) is
cal cul ated by subtracting from 100% t he percentage conputed by
di vi di ng adj usted busi ness inconme by 45% of tax base.

(6) If gross receipts exceed $5,000,000.00 for tax years
comenci ng on or after January 1, 1984 and before January 1,
1989; $6, 000, 000.00 for tax years comencing in 1989;
$6, 250, 000. 00 for tax years commencing in 1990; $6, 500, 000.00 for
tax years commencing in 1991; or $9, 000, 000.00 for tax years
comrenci ng after 1991, the credit shall be reduced by a fraction,

the nunerator of which is the anmount of gross receipts over
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$5, 000, 000. 00 for tax years conmencing on or after January 1
1984 and before January 1, 1989; $6, 000, 000.00 for tax years
conmenci ng i n 1989; $6, 250, 000. 00 for tax years conmencing in
1990; $6, 500, 000.00 for tax years comenci ng in 1991; or
$9, 000, 000. 00 for tax years conmencing after 1991, and the
denom nator of which is $1, 000, 000.00. The credit shall not
exceed 50% for tax years commenci ng before January 1, 1984; 90%
for tax years conmmencing on or after January 1, 1984 and before
January 1, 1988; or 100% for tax years comrencing on and after
January 1, 1988 of the tax liability inmposed by section 31.

(7) An affiliated group as defined in this act, a controlled
group of corporations as defined in section 1563 of the interna
revenue code and further described in 26 CF. R 1.414(b)-1 and
1.414(c)-1 to 1.414(c)-5, or an entity under common control as
defined by the internal revenue code shall not take the credit
al l owed by this section unless the business activities of the
entities are consolidated. For purposes of this subsection,
busi ness activities include all activities within and outside of
this state.

(8) The department shall permt a taxpayer who elects to
claimthe credit allowed by this section based on the anmount by
which the tax inposed by section 31 exceeds the percentage of
adj ust ed business incone for the tax year as determ ned under
subsection (4), and who is not required to reduce the credit
pursuant to subsection (2) or (6), to file and pay the tax
i nposed by this act wi thout conputing the tax inposed under

section 31.
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(9) As used in this section, the termcorporation includes a
business entity that files as a corporation for federal tax
pur poses.

Sec. 71. (1) A taxpayer that reasonably expects liability
for the tax year to exceed $600.00 or adjustnments under section
23 to exceed $100,000.00 shall file an estimated return and pay
an estimated tax for each quarter of the taxpayer's tax year.

(2) For taxpayers on a cal endar year basis the quarterly
returns and estimated paynents shall be nade by April 30,

July 31, COctober 31, and January 31. Taxpayers not on a cal endar
year basis shall file quarterly returns and nake esti nated
paynents on the appropriate due date which in the taxpayer's
fiscal year corresponds to the cal endar year.

(3) The estimated paynent made with each quarterly return of

each tax year shall be for the estimated tax base for the quarter

or 25% of the estimated annual liability. The second, third, and
fourth estimated paynents in each tax year shall include
adjustnents, if necessary, to correct underpaynents or

over paynents from previous quarterly paynents in the tax year to
a revised estimate of the annual tax liability.

(4) The interest and penalty provided by this act shall not
be assessed if any of the follow ng occur:

(a) If the sumof the estimted paynents equals at |east 85%
of the liability or 1% of the gross receipts for the tax year and
t he amobunt of each estimated paynent reasonably approxi nates the
tax liability incurred during the quarter for which the estimated

paynment was nade.
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(b) If the preceding year's tax liability was $20, 000. 00 or
less and if the taxpayer submitted 4 equal installnents the sum
of which equals the previous year's tax liability.

(c) Effective for the 1 tax year of the taxpayer during which
t he amendatory act that added this subdivision becane effective,
if the underpaynent is due to section 79a or to the changes nade
to sections 3 and 36 by the anmendatory act that added this
subdi vi si on

(5) Each estimated return shall be nade on a form prescri bed
by the departnent and shall include an estimate of the annual tax
liability and other information required by the conm ssioner.
This formmy be conbined with any other tax reporting form

prescri bed by the departnent.

(6) Wth respect to a taxpayer filing an estimated tax return
for the taxpayer's first tax year of less than 12 nonths, the
anounts paid with each return shall be proportional to the nunber
of paynments made in the first tax year.

(7) Paynments made under this section shall be a credit
agai nst the paynent required with the annual tax return required
in section 73.

(8) Wien the conm ssioner considers it necessary to insure
paynment of the tax or to provide a nore efficient adm nistration
of the tax, the comm ssioner may require filing of the returns

and paynent of the tax for other than quarterly or annual

peri ods.
(9) A taxpayer that elects under the internal revenue code to
file an annual federal income tax return by March 1 in the year
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foll owi ng the taxpayer's tax year and does not make a quarterly
estimate or paynent, or does not nmake a quarterly estinmate or
paynent and files a tentative annual return with a tentative
paynent by January 15, in the year follow ng the taxpayer's tax
year and a final return by April 15 in the year follow ng the

t axpayer's tax year, shall have the same option in filing the
estimated and annual returns required by this act.

(10) Instead of the quarterly return prescribed in
subsections (1) and (2) the taxpayer may el ect either of the
foll owi ng options:

(a) To file and pay before the sixteenth day of each nonth an
estimated return conputed at the rate of 1% of the gross receipts
for the precedi ng nonth.

(b) To file and pay before the sixteenth day of the nonths
specified in subsection (2) an estimated return conputed at the
rate of 1% of the gross receipts for the preceding quarter.

(11) A penalty for underpaynent of an estimated tax under
this act shall not be assessed for the taxpayer's first tax year
begi nning after Decenber 31, 1999 if the taxpayer clained a
credit under section 35a for the first time on the taxpayer's
annual return for that tax year and a penalty would not have
applied if the taxpayer had made adjustnments under section 23 or
23b on that return.

Enacting section 1. Except as provided in enacting section
2, this anendatory act takes effect for tax years that begin on
and after January 1, 2003.

Enacting section 2. The amendnents to section 36(2)(a) and
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(c) of this anendatory act are intended to clarify that existing
law as originally intended by the |egislature was neant to
require that a nenber of a business entity that files as a
partnership for federal tax purposes is subject to the same
l[imtations under section 36(2)(a) and (c) as a partner of a

partnership.
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