HOUSE BILL No. 5130
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HOUSE BILL No. 5130

October 7, 2003, Introduced by Reps. Meisner and Van Regenmorter and referred to the
Committee on Criminal Justice.

A bill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng sections 81134 and 81136 (MCL 324.81134 and
324.81136), section 81134 as anended by 2001 PA 12 and section
81136 as anended by 1996 PA 175.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 81134. (1) A person who is under the influence of
intoxicating liquor or a controlled substance, as defined by
section 7104 of the public health code, 1978 PA 368, MCL
333. 7104, or a conbination of intoxicating |iquor and a

control |l ed substance shall not operate an ORV.

(2) A person who has an al cohol content of —6-36— 0.08 grans

or nore per 100 mlliliters of blood, per 210 liters of breath,
or per 67 mlliliters of urine shall not operate an ORV

(3) A person who has in his or her body any amount of a
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controll ed substance listed in schedule 1 under section 7212 of
the public health code, 1978 PA 368, MCL 333.7212, or a rule
pronmul gat ed under that section, or of a controlled substance
described in section 7214(a)(iv) of the public health code, 1978
PA 368, MCL 333. 7214, shall not operate an ORV.

(4) —3)— The owner or person in charge or in control of an
ORV shal |l not authorize or knowingly permt the ORV to be
operated by a person —whe— if any of the follow ng apply:

(a) The person is under the influence of intoxicating |iquor
or a controlled substance or a conbination of intoxicating |iquor

and a controll ed substance.

(b) The person has an al cohol content of 0.08 granms or nore
per 100 mlliliters of blood, per 210 liters of breath, or per 67
mlliliters of urine.

(c) The person's ability to operate an ORV is visibly
i npai red due to the consunption of alcoholic Iiquor, a controlled
substance, or a conbination of alcoholic liquor and a controlled

subst ance.
(5) —{4)— Except as otherwi se provided in this section, a
person who is convicted of a violation of subsection (1), (2),

—or— (3), or (4) is guilty of a m sdeneanor, punishable by

i mprisonment for not nore than 93 days, or a fine of not |ess

t han $100. 00 or nore than $500. 00, or both, together with costs
of the prosecution. As part of the sentence for a violation of
subsection (1), —e+— (2), or (3), the court shall order the
person convicted not to operate an ORV for a period of not |ess

than 6 nonths or nore than 2 years.
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(6) 5)— On a second conviction under subsection (1), —er
(2), or (3) or a local ordinance substantially corresponding to
subsection (1), —e+— (2), or (3) within a period of 7 years, a
person is guilty of a m sdeneanor, punishable by inprisonnment for
not nore than 1 year, or a fine of not nore than $1, 000. 00, or
both. As part of the sentence, the court shall order the person
convicted not to operate an ORV for a period of not less than 1
year or nore than 2 years.

(7) 6)— On a third or subsequent conviction within a period
of 10 years under subsection (1), —e+— (2), or (3) or a loca
ordi nance substantially corresponding to subsection (1), —e+r
(2), or (3), a person is guilty of a felony and shall be
sentenced to inprisonnment for not less than 1 year or nore than
5 years, or a fine of not |ess than $500.00 or nore than $5, 000,
or both. As part of the sentence, the court shall order the
person convicted not to operate an ORV for a period of not |ess
than 1 year or nore than 2 years.

(8) —AH— A person who operates an ORV in violation of
subsection (1), —e+— (2), or (3) or section 81135 and by the
operation of that ORV causes the death of another person is
guilty of a felony punishable by inprisonment for not nore than
15 years or a fine of not |ess than $2,500.00 or nore than
$10, 000. 00, or both.

(9) —8)— A person who operates an ORV within this state in
viol ation of subsection (1), —e+— (2), or (3) or section 81135
and by the operation of that ORV causes a serious inmpairnent of a

body function of another person is guilty of a felony punishable
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by i nprisonment for not nore than 5 years or a fine of not |ess

t han $1, 000. 00 or nore than $5,000.00, or both. As used in this
subsection, "serious inpairnment of a body function" includes, but
isnot limted to, 1 or nore of the foll ow ng:

(a) Loss of a linb or use of a linb.

(b) Loss of a hand, foot, finger, or thunb or use of a hand,
foot, finger, or thunb.

(c) Loss of an eye or ear or use of an eye or ear.

(d) Loss or substantial inpairnment of a bodily function.

(e) Serious visible disfigurenent.

(f) A comatose state that lasts for nore than 3 days.

(g) Measurabl e brain danmage or nental inpairnent.

(h) A skull fracture or other serious bone fracture.

(1) Subdural henorrhage or subdural henatona.

(10) 99— As part of the sentence for a violation of
subsection (1), —e+— (2), or (3), or a local ordinance
substantially corresponding to subsection (1), —e+— (2), or (3),
the court may order the person to performservice to the
comunity, as designated by the court, wthout conpensation, for
a period not to exceed 12 days. The person shall reinburse the
state or appropriate local unit of governnment for the cost of
i nsurance incurred by the state or I ocal unit of governnment as a
result of the person's activities under this subsection.

(11) —(36)— Before inposing sentence for a violation of
subsection (1), —e+— (2), or (3) or a local ordinance
substantially corresponding to subsection (1), —e+— (2), or (3),

the court shall order the person to undergo screening and
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assessment by a person or agency designhated by the office of
subst ance abuse services, to determ ne whether the person is
likely to benefit fromrehabilitative services, including alcoho
or drug education and al cohol or drug treatnent prograns. As
part of the sentence, the court may order the person to
participate in and successfully conplete 1 or nore appropriate
rehabilitative prograns. The person shall pay for the costs of
t he screening, assessnent, and rehabilitative services.

(12) —(33)— Before accepting a plea of guilty under this
section, the court shall advise the accused of the statutory
consequences possible as the result of a plea of guilty in
respect to suspension of the person's right to operate an ORV and
the penalty inposed for violation of this section.

(13) 32— Each nunicipal judge and each clerk of a court of
record shall keep a full record of every case in which a person
is charged with a violation of this section. The nunicipal judge
or clerk of the court of record shall prepare and i medi ately
forward to the secretary of state an abstract of the court of
record for each case charging a violation of this section.

Sec. 81136. (1) In a crimnal prosecution for violating
section 81134 or 81135 or a l|local ordinance substantially
corresponding to section 81134 or 81135, or in a crimna
prosecution for negligent hom cide or mansl aughter resulting from
the operation of an ORV while the operator is alleged to have
been inpaired by or under the influence of intoxicating |iquor or
a controll ed substance or a conbination of intoxicating |iquor

and a controll ed substance, or to have had a bl ood al cohol
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content of —6-36— 0.08 grans or nore per 100 mlliliters of
bl ood, per 210 liters of breath, or per 67 mlliliters of urine,
t he amobunt of al cohol or type or anpbunt of a controlled substance
in the operator's blood at the tine alleged as shown by chem ca
anal ysis of the operator's blood, urine, or breath shall be
adm ssi ble into evidence.

(2) If a chemcal test of an operator's bl ood, urine, or
breath is given, the results of the test shall be nade avail abl e
to the person charged with an offense enunerated in subsection
(1) or the person's attorney upon witten request to the
prosecution, with a copy of the request filed with the court.

The prosecution shall furnish the report at |east 2 days before
the day of the trial and the results shall be offered as evidence
by the prosecution in a crimnal proceeding. Failure to fully

conply with the request shall bar the adm ssion of the results

into evidence by the prosecution.
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(3) (4)— A sanple or specinmen of urine or breath shall be

taken and collected in a reasonable manner. Only a licensed
physician, or a licensed nurse or medi cal technician under the
direction of a licensed physician and qualified to w thdraw bl ood
acting in a nedical environnment, at the request of a peace

of ficer, may withdraw bl ood for the purpose of determ ning the

al coholic content of the blood under this part. Liability for a
crime or civil damages predicated on the act of w thdraw ng bl ood
and rel ated procedures shall not attach to a qualified person who
wi t hdraws bl ood or assists in the withdrawal in accordance with

this part unless the wwthdrawal is perfornmed in a negligent

manner .
(4) —{5)— A person arrested for a crine enunerated in
subsection (1) who takes a chem cal test admi nistered at the

request of a peace officer, as provided in this part, shall be
gi ven a reasonabl e opportunity to have a person of his or her own

choosing adm nister 1 of the chem cal tests described in this
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section within a reasonable tine after his or her detention, and
the results of the test shall be adm ssible and shall be
considered with other conpetent evidence in determning the
defendant's innocence or guilt of a crime enunerated in
subsection (1). If the person arrested is admnistered a
chem cal test by a person of his or her own choosing, the person
arrested shall be responsible for obtaining a chemcal analysis
of the test sanple. The person shall be inforned that he or she
has the right to demand that a person of his or her choosing
adm nister 1 of the chemical tests described in this section,
that the results of the test shall be adm ssible and shall be
considered with other conpetent evidence in determning the
i nnocence or guilt of the defendant, and that the person arrested
shal |l be responsible for obtaining a chem cal analysis of the
test sanpl e.

(5) —6)— A person arrested shall be advised that if the
person refuses the request of a peace officer to take a test
described in this section, a test shall not be given w thout a
court order. The person arrested shall also be advised that the
person's refusal of the request of a peace officer to take a test
described in this section shall result in the suspension of the
person's right to operate an ORV.

(6) A— This section shall not be construed as limting the
i ntroducti on of any other conpetent evidence bearing upon the
guesti on of whether or not the defendant was inpaired by or under
the influence of intoxicating Iiquor or a controlled substance,

or a conbination of intoxicating |liquor and a controlled
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substance, or whether the person had a bl ood al cohol content of
—0-30— 0.08 grans or nore per 100 mlliliters of blood, per 210
liters of breath, or per 67 mlliliters of urine.

(7) 8)— If ajury instruction regarding a defendant's
refusal to submit to a chem cal test under this section is
requested by the prosecution or the defendant, the jury
i nstruction shall be given as follows:

"Evidence was admitted in this case which, if believed by the
jury, could prove that the defendant had exercised his or her
right to refuse a chemcal test. You are instructed that such a
refusal is within the statutory rights of the defendant and is
not evidence of the defendant's guilt. You are not to consider
such a refusal in determning the guilt or innocence of the
def endant . ".

(8) 99— If after an accident the operator of an ORV
involved in the accident is transported to a nedical facility and
a sanple of the operator's blood is withdrawmm at that tine for
t he purpose of nedical treatnent, the results of a chem ca
anal ysis of that sanple shall be adm ssible in a crimna
prosecution for a crinme described in subsection (1) to show the
anount of al cohol or presence of a controlled substance, or both,
in the person's blood at the tine alleged, regardl ess of whether
t he person had been offered or had refused a chem cal test. The
medi cal facility or person performng the chem cal analysis shal
di sclose the results of the analysis to a prosecuting attorney
who requests the results for use in a crimnal prosecution as

provided in this subsection. A nedical facility or person
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di sclosing information in conpliance with this subsection shal
not be civilly or crimnally liable for nmaking the disclosure.

(9) 36— If after an accident the operator of an ORV
involved in the accident is deceased, a sanple of the decedent's
bl ood shall be withdrawn in a manner directed by the nedica
exam ner for the purpose of determ ning blood al cohol content or
presence of a controlled substance, or both. The nedica
exam ner shall give the results of the chem cal analysis to the
| aw enf orcenent agency investigating the accident, and that

agency shall forward the results to the departnent of state

pol i ce.
Enacting section 1. This anendatory act takes effect
January 1, 2004.
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