HOUSE BILL No. 5137

=
o

© 00 N o o0~ W N P

HOUSE BILL No. 5137

October 7, 2003, Introduced by Reps. Wojno, Accavitti, Tobocman, Sak, Farrah, Cheeks,
Vagnozzi and Condino and referred to the Committee on Criminal Justice.

A bill to amend 1931 PA 328, entitled
"The M chi gan penal code,"
by amendi ng section 540c (MCL 750.540c), as amended by 2002 PA
672.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 540c. (1) A person shall not assenbl e, devel op,
manuf act ure, possess, deliver, offer to deliver, or advertise an
unl awf ul tel ecommuni cations access device or assenbl e, devel op,
manuf act ure, possess, deliver, offer to deliver, or advertise a
t el ecommuni cati ons device intending to use those devices or to

all ow the devices to be used to do any of the follow ng or

knowi ng or having reason to know that the devices are intended to

be used to do any of the foll ow ng:

(a) Qotain or attenpt to obtain a tel ecommunications service

with the intent to avoid or aid or abet or cause another person
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to avoid any | awful charge for the tel ecomruni cati ons service in
viol ation of section 219a.

(b) Conceal the existence or place of origin or destination
of any tel ecommunications service with the intent to defraud any
per son.

(c) To receive, —disrupt+— decrypt, transmt, retransmt,
acquire, intercept, or facilitate the receipt, —disruption
decryption, transm ssion, retransm ssion, acquisition, or
interception of any tel ecommuni cations service w thout the
express authority or actual consent of the tel ecormunications
service provider and with the intent to defraud any person, or to
di srupt any tel ecomruni cati ons service w thout the express
authority or actual consent of the tel ecormuni cati ons service
provi der.

(2) A person shall not nodify, alter, program or reprograma
t el ecommuni cati ons access device for the purposes described in
subsection (1).

(3) A person shall not deliver, offer to deliver, or
advertise plans, witten instructions, or materials for the
manuf act ure, assenbly, or devel opnent of an unl awf ul
t el ecommuni cati ons access device or for the manufacture,
assenbly, or devel opnent of a tel econmunications access device
that the person intends to be used or knows or has reason to know
Wi ll be used or is likely to be used to viol ate subsection (1).
As used in this subsection, "materials" includes any hardware,
cabl es, tools, data, computer software, or other information or

equi pnent used or intended for use in the manufacture, assenbly,
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or devel opment of an unlawful tel ecomunications access device or
a tel ecommuni cati ons access devi ce.

(4) A person who violates subsection (1), (2), or (3) is
guilty of a felony punishable by inprisonment for not nore than 4
years or a fine of not nore than $2,000.00, or both. Al fines
shal | be inposed for each unlawful tel ecommuni cati ons access
devi ce or tel ecomunications access device involved in the
of fense. Each unlawful tel ecommunications access device or

t el ecommuni cati ons access device is considered a separate

viol ation.

(5) This section does not prohibit or restrict the possession
of radio receivers or transceivers by |icensees of the federal
communi cations conm ssion in the amateur radi o service that are
intended primarily or exclusively for use in the amateur radio
servi ce.

(6) Any unl awful teleconmunications access device involved in
violation of this section is subject to forfeiture in the sane

manner as provided in sections 4701 to 4709 of the revised
judi cature act of 1961, 1961 PA 236, MCL 600.4701 to 600. 4709,
and the court may order either of the foll ow ng:

(a) The unl awful teleconmunications access device be
destroyed or retained as provided under section 540d.

(b) The unl awful teleconmunications access device be returned
to the tel ecommuni cations service provider if the device is owned
or controlled by the provider or disposed of as provided under
section 540d.

(7) The court shall order a person convicted of violating
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subsection (1), (2), or (3) to nmake restitution in accordance
with section la of chapter | X of the code of crimnal procedure,
1927 PA 175, MCL 769. la.

(8) A violation of subsection (1), (2), or (3) is considered
to have occurred at the place where the person manufactures,
assenbl es, devel ops, or designs an unl awful teleconmunications
access device or telecommunications access device, or the places
where the unl awful tel ecomunications access device or
t el econmuni cations access device is sold or delivered to anot her
per son.

(9) As used in this section and sections 540d, 540f, and
540g:

(a) "Deliver" means to actually or constructively sell, give
| oan, |ease, or otherw se transfer a tel econmunications access
devi ce, unlawful tel ecomunications access device, and pl ans,
witten instructions, or materials concerning the devices to
anot her person.

(b) "Tel ecommuni cations access devi ce" —shalH—havethe sane
meaning— nmeans that termas defined in section 219a.

(c) "Tel ecomruni cations service" —-shalH—havethe-sane
meantng— neans that termas defined in section 219a.

(d) "Tel ecomruni cations service provider" —-shalH—havethe
sare—mean-hg— neans that termas defined in section 219a.

(e) "Tel ecommunications systent —shall—havethe sare neaning
nmeans that termas defined in section 219a.

(f) "Unl awful tel econmunications access device" —-shall—have
the—sanre—neant-hrg— neans that termas defined in section 219a.
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