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HOUSE BILL No. 5184

HOUSE BILL No. 5184

October 16, 2003, Introduced by Reps. Woronchak, Nofs, Zelenko, Murphy, Tabor,
Vagnozzi, DeRossett, Amos, Bieda, Byrum, Caul, Ward, Hager, Vander Veen, Voorhees,
Minore, Huizenga, Stahl and Palmer and referred to the Committee on Senior Health,
Security and Retirement.

A bill to anmend 1979 PA 218, entitled

"Adult foster care facility licensing act,"”
(MCL 400.701 to 400.737) by adding section 34a.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 34a. (1) In addition to the restrictions prescribed in
sections 13, 22, and 31, and except as otherw se provided in
subsection (2), an adult foster care facility shall not enploy or
i ndependently contract with an individual who regularly provides
direct services to residents of the adult foster care facility
after the effective date of the amendatory act that added this
section if the individual has been convicted of 1 or nore of the
fol | ow ng:

(a) A felony or an attenpt or conspiracy to conmt a felony
within the 15 years i medi ately preceding the date of application

for enmpl oynent or the date of the execution of the independent
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contract.

(b) A m sdeneanor involving abuse, neglect, assault, battery,
or crimnal sexual conduct or involving fraud or theft against a
vul nerable adult as that termis defined in section 145m of the
M chi gan penal code, 1931 PA 328, MCL 750.145m or a state or
federal crime that is substantially simlar to a m sdenmeanor
described in this subdivision within the 10 years i medi ately
precedi ng the date of application for enploynent or the date of
t he execution of the contract.

(2) Except as otherw se provided in this subsection and
subsection (6), an adult foster care facility shall not enploy or
i ndependently contract with an individual who regularly provides
direct services to residents after the effective date of the
anendatory act that added this section until the adult foster
care facility conplies with subsection (4) or (5), or both. This
subsection and subsection (1) do not apply to an individual who
is enployed by or under contract to an adult foster care facility
before the effective date of the anmendatory act that added this
subsecti on.

(3) An individual who applies for enploynent either as an
enpl oyee or as an independent contractor with an adult foster
care facility and has received a good faith offer of enploynent
or independent contract fromthe adult foster care facility shal
give witten consent at the tine of application for the
departnment of state police to conduct a crimnal history check
under subsection (4) or (5), or both, along with identification

acceptable to the departnent of state police. |f the departnent
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of state police has conducted a crimnal history check on the
i ndi vidual within the 24 nonths i nmedi ately precedi ng the date of
application and the individual provides witten consent for
rel ease of information for the purposes of this section, the
adult foster care facility may use a copy of that crim nal
hi story check instead of obtaining witten consent and requesting
a new crimnal history check under this subsection, and
subsection (4) or (5), or both. |If the individual is using a
prior crimnal history check as described in this subsection, the
adult foster care facility shall accept the copy of the results
of the crimnal history check only fromthe adult foster care
facility or health facility or agency that previously enployed or
i ndependently contracted with the individual.

(4) Upon receipt of the witten consent and identification
required under subsection (3), if the individual has resided in
this state for 3 or nore years preceding the good faith offer of
enpl oynent or independent contract, the adult foster care
facility that has nade a good faith offer of enpl oynent or
i ndependent contract shall nake a request to the departnent of
state police to conduct a crimnal history check on the
i ndi vidual. The request shall be nmade in a manner prescribed by
the departnent of state police. The adult foster care facility
shall make the witten consent and identification available to
the departnent of state police. |If there is a charge for
conducting the crimnal history check, the adult foster care
facility requesting the crimnal history check shall pay the cost

of the charge. The adult foster care facility shall not seek
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rei mbursenent for the charge fromthe individual who is the

subj ect of the crimnal history check. The departnent of state
police shall conduct a crimnal history check on the individua
named in the request. The departnent of state police shal
provide the adult foster care facility with a witten report of
the crimnal history check. The report shall contain any
crimnal history record information on the individual maintained
by the departnent of state police. As a condition of enploynent,
an individual shall sign a witten statenent that he or she has
been a resident of this state for 3 or nore years preceding the
good faith offer of enploynent or independent contract.

(5) Upon receipt of the witten consent and identification
requi red under subsection (3), if the individual has resided in
this state for less than 3 years preceding the good faith offer
of enploynent or independent contract, the adult foster care
facility that has nade a good faith of fer of enpl oynent or
i ndependent contract shall conply with subsection (4) and shal
make a request to the departnent of state police to forward the
individual's fingerprints to the federal bureau of
i nvestigation. The department of state police shall request the
federal bureau of investigation to make a determ nation of the
exi stence of any national crimnal history pertaining to the
i ndividual . An individual described in this subsection shal
provi de the departnment of state police with 2 sets of
fingerprints. The department of state police shall conplete the
crimnal history check under subsection (4) and, except as

ot herwi se provided in this subsection, provide the results of its
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determi nation under subsection (4) to the adult foster care
facility and the results of the federal bureau of investigation
determination to the departnment of consunmer and industry services
within 30 days after the request is nade. |If the requesting
adult foster care facility is not a state departnent or agency
and if a crinme is disclosed on the federal bureau of
i nvestigation determ nation, the departnment shall notify the
adult foster care facility in witing of the type of crime
di scl osed on the federal bureau of investigation determ nation
wi t hout disclosing the details of the crine. The charges for
fingerprinting or a federal bureau of investigation determ nation
under this subsection shall be paid in the manner required under
subsection (4).

(6) If an adult foster care facility determ nes it necessary
to enploy or independently contract with an individual before
receiving the results of the individual's crimnal history check
under subsection (4) or (5), or both, the adult foster care
facility may conditionally enploy the individual if both of the
foll owi ng apply:

(a) The adult foster care facility requests the crimna
hi story check under subsection (4) or (5), or both, upon
conditionally enploying the individual .

(b) The individual signs a witten statenent indicating all
of the follow ng:

(i) That he or she has not been convicted of 1 or nore of the
crimes that are described in subsection (1)(a) and (b) within the

applicable tinme period prescribed by subsection (1)(a) and (b).
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(i) The individual agrees that, if the information in the
crimnal history check conducted under subsection (4) or (5), or
both, does not confirmthe individual's statenment under
subpar agraph (i), his or her enploynent will be term nated by the
adult foster care facility as required under subsection (1)
unl ess and until the individual can prove that the information is
incorrect. The adult foster care facility shall provide a copy
of the results of the crimnal history check conducted under
subsection (4) or (5), or both, to the individual upon request.

(iii) That he or she understands the conditions described in
subpar agraphs (i) and (ii) that result in the term nation of his
or her enploynent and that those conditions are good cause for
term nation.

(7) On the effective date of the anendatory act that added
this subsection, the departnent of consumer and industry services
shal | devel op and distribute a nodel formfor the statenent
requi red under subsection (6)(b). The departnment of consuner and
i ndustry services shall make the nodel form available to adult
foster care facilities upon request at no charge.

(8) If an individual is conditionally enployed under
subsection (6), and the report described in subsection (4) or
(5), or both, if applicable, does not confirmthe individual's
st at enent under subsection (6)(b) (i), the adult foster care
facility shall term nate the individual's enploynent as required
by subsection (1).

(9) An individual who knowi ngly provides fal se information

regarding a crimnal conviction on a statenent described in
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subsection (6)(b)(i) is guilty of a m sdeneanor punishabl e by
i mprisonment for not nore than 90 days or a fine of not nore than
$500. 00, or both.

(10) An adult foster care facility shall use crimnal history
record i nformati on obtai ned under subsection (4), (5), or (6)
only for the purpose of evaluating an individual's qualifications
for enploynment in the position for which he or she has applied
and for the purposes of subsections (6) and (8). An adult foster
care facility or an enployee of the adult foster care facility
shal | not disclose crimnal history record infornmation obtained
under subsection (4) or (5) to a person who is not directly
involved in evaluating the individual's qualifications for
enpl oyment or independent contract. Upon witten request from
anot her adult foster care facility or health facility or agency
that is considering enploying or independently contracting wth
an individual, an adult foster care facility that has obtai ned
crimnal history record information under this section on that
i ndi vi dual shall share the information with the requesting adult
foster care facility or health facility or agency. Except for a
knowi ng or intentional release of false information, an adult
foster care facility has no liability in connection with a
background check conducted under this section or the rel ease of
crimnal history record information under this subsection.

(11) As a condition of continued enploynment, each enpl oyee or
i ndependent contractor shall agree in witing to report to the
adult foster care facility imedi ately upon being arrested for or

convicted of 1 or nore of the crimnal offenses listed in
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subsection (1)(a) and (b).

(12) As used in this section:

(a) "Health facility or agency" neans a health facility or
agency as defined in section 20106 of the public health code,
1978 PA 368, MCL 333.20106.

(b) "Independent contract" neans a contract entered into by
an adult foster care facility with an individual who provides the
contracted services independently or a contract entered into by
an adult foster care facility with an organi zati on or agency that
enpl oys or contracts with an individual after conmplying with the
requirenents of this section to provide the contracted services
to the adult foster care facility on behal f of the organization

or agency.
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