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HOUSE BILL No. 5203
o

HOUSE BILL No. 5203

October 23, 2003, Introduced by Rep. LaSata and referred to the Committee on Commerce.

A bill to anend 1986 PA 255, entitled
"Prepaid funeral contract funding act,"”
by amendi ng sections 4, 5, 6, 8, 11, and 20 (MCL 328. 214,
328. 215, 328.216, 328.218, 328.221, and 328.230).
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 4. (1) "Depository" nmeans a state or —national—bank

abvthorized-to—dobusiness—in-thisstate— nationally chartered

bank or state or federally chartered savings and | oan
associ ation, savings bank, or credit uni on whose deposits are

i nsured by an agency of the United States governnent under the
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laws of this state or the United States. Depository includes the
trust departnent, if any, of an entity referred to in this
Subsecti on.

(2) "Designee" neans an enpl oyee of the registrant who is
authorized to receive principal and incone held by the escrow
agent on behalf of the registrant.

(3) (2— "Escrow agent" neans a person who holds, invests,
and di sburses principal and i ncone fromthe funds recei ved under
a prepaid funeral contract.

(4) —3)— "Funds" neans all noney or other consideration
actual ly received froma contract buyer by a contract seller or
provi der or an assignee —f+em- of the contract buyer in
connection with any aspect of the sale of a prepaid funera
contract including finance charges. ——but—dees— Funds do not
include | ate paynent penalties, paynents required to be nade to a
governnental agency at the tine the contract is entered into, or
a conm ssion authorized by section 12(1).

(5) —4)— "Funeral goods" neans itens of merchandi se sold or
offered for sale or |ease to consuners —whieh— that will be used
in connection with a funeral or an alternative to a funeral or
final disposition of human remai ns —neluding— and include, but
are not limted to, caskets, conbination units, and cat af al ques.
Funeral goods —shall— do not include —tand— the foll ow ng:

(a) Land or interests in land, crypts, lawn crypts, nmausol eum
crypts, or niches that are sold by a cenetery —whieh— that
complies with the endowrent care fund requirenents of the
cenetery regul ation act, —-Aet—No—251 of the PubliecActs—of 1968
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1968 PA 251, MCL 456.521 to 456.543. —tn—-addition—funeral—goods
shal-—noet—inelude—cenetery

(b) Cenetery burial vaults or other outside containers,
mar kers, nmonuments, urns, —ankd— or nerchandise itens used for the
pur pose of nenorializing a decedent and placed on or in proximty
to a place of internent or entonbnent of a casket, catafal que, or

vault or to a place of inurnnent which are sold —by—a—-cenretery

wheh—depostts—at—teast—1300 ol the cost—ol these +tenrs—+n—a
merchandi se trust account established and operated and deposited
in a trust account in accordance with the cenetery regulation
act, —Aet—No—251 of the PubliecActs o 1968, beingsections
456521 to6456-543of the M-echigan—ConpiledLtaws— 1968 PA 251

MCL 456.521 to 456. 543.

(6) —5)— "Funeral services" nmeans services customarily
performed by a nortuary science licensee who is |icensed pursuant
to —sections—1801 to-1812 article 18 of the occupational code,
—Act—No—299of the Publiec-Acts—of 1980, beingsections—339-18061
t0—339-1812 of the Mchigan—Conpiledtaws— 1980 PA 299, MCL
339.1801 to 339.1812. —Further—funeral— Funeral services
—neludes— include, but —+s— are not limted to, the care of dead
human remai ns, enbal mi ng, preparation of dead human remains for
final disposition, professional services relating to a funeral or
an alternative to a funeral or final disposition of dead human
remai ns, transportation of dead human remains, |inousine
services, use of facilities or equipnent for view ng dead hunman

remai ns, visitation, nmenorial services, or services —which— that
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are used in connection with a funeral or an alternative to a
funeral, coordinating or conducting funeral rites or cerenonies,
and ot her services provided in connection with a funeral
alternative to a funeral, or final disposition of dead human
remai ns.

(7) —6)— "CGuaranteed price contract" neans a prepaid funera
contract under which funds received are held pursuant to an

escrow agreenent. —Fhe— A guaranteed price contract has a

© 00 N o o0~ wWw N P

guaranteed fixed price for which specified funeral goods or

=
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funeral services are required to be sold to or made avail abl e

11 —fer— to a contract buyer or for a contract beneficiary,

12 regardless of the cost or value of the funeral goods or funera
13 services at the tine of death of the contract beneficiary. Under

14 the guaranteed price contract, additional consideration —shal

15 is not —be— charged for —the—eriginallycontractedfor— those

16 funeral goods and funeral services. —at—thetine of delveryof

17 thefuneralgoods—andfuneralservices contractedfor—

18 (8) —AH— "Incone" neans the noney earned by the investnent
19 of the principal, including, but not limted to, interest,

20 dividends, and gains or |osses on the sale of, deposit of, or

21 exchange of, property using invested principal anounts.

22 Sec. 5. (1) "Nonguaranteed price contract” neans a prepaid
23 funeral contract under which funds received are held pursuant to
24 an escrow agreenment between a contract seller or provider and a

25 contract buyer. Under the terns of —this— a nonguaranteed price
26 contract, a contract seller or provider agrees to apply the

27 principal and incone to the cost of the funeral goods or funera
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5
servi ces —which—funeralgoods—andfuneral—services— that may be
selected by the contract buyer at the tine the contract is signed
or as selected by a person legally authorized to procure funera
goods and funeral services at the tine of death of the contract
beneficiary. —However—this— A nonguaranteed price contract
—shall— does not obligate the contract beneficiary's estate or
the person —whoe—+s— legally entitled to nmake funeral arrangenents
for a deceased contract beneficiary to purchase specific goods
and services —whieh—were— sel ected before the contract
beneficiary's death ——ner—shall—thiseontract— and does not
obligate either the contract beneficiary's estate or the person
—who—+s— legally entitled to nmake funeral arrangenents for a
deceased contract beneficiary to expend a specific anount of
noney on funeral goods or funeral services.

(2) "Person" neans an individual, group of individuals, sole
proprietorship, partnership, association, limted liability
corporation, corporation, a governnental agency, or a conbi nation
of these legal entities.

(3) "Prepaid funeral contract" neans a contract requiring
paynment in advance for funeral services or for funeral goods,
physi cal delivery and retention of which would occur after death
of the contract beneficiary under a guaranteed price contract or
a nonguaranteed price contract. Prepaid funeral —centracts
shalH— contract does not include a contract for the sale of

funeral goods or funeral services —whiech+s— entered into after

the death of the —personftor—whose benefitthe goods—or—services
are—acquired— contract beneficiary.
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(4) "Principal" nmeans the noney, finance charges, or other
consideration actually deposited in the escrow accounts required
by section 12.

(5) "Provider" neans any person who furnishes or agrees to
furni sh funeral goods or funeral services pursuant to a prepaid
funeral contract, whether or not that person is the contract
seller. In the case of funeral goods, provider —-shat—nean
nmeans the person who arranges for delivery of the funeral goods
at the tinme of the death of the contract beneficiary and does not
i ncl ude the manufacturer of the funeral goods. |In the case of
funeral services, provider —shall—wean— nmeans a person |icensed

pursuant to section —1806{3)— 1806 of the occupational code, —Aet

the—M-echi-gan—Conpited—taws— 1980 PA 299, MCL 339. 1806.
(6) "Registrant" neans a person —whe—-has— registered with the

department pursuant to section 6.

(7) "Successor" neans the succeeding registrant who has
agreed to accept the assignment of prepaid funeral contracts
written under the previous registration

Sec. 6. (1) A person shall not sell, provide, or agree to
provi de funeral goods or funeral services pursuant to a prepaid
funeral contract unless that person is registered with the
departrment as provided in this section and has received a

certificate of registration.

(2) —Aperson—desiringto— To receive a certificate of

regi stration under this section, a person shall —meke—apptication
dupen— apply on forns provided by the departnent and pay an
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application fee of $120.00. The original registration may be

renewed. A certification of registration shall be valid for 3

years—ftromthedateof tsissuance— A registration expires on
Septenber 30 and is valid for a 3-year period. An application

formfor original registration or renewal shall contain the
fol | ow ng:

(a) The name and busi ness address of the —entityregistering
person applying for registration.

(b) The names and addresses of persons owni ng 10% or nore
interest in the —entity— person applying for registration.

(c) The busi ness address where books and records pertaining
to prepaid funeral contracts —shall—be— are nmaintained for
i nspection by the departnent.

(d) Alist of the names and addresses of any escrow agents

—A—whi-eh— wi th whom funds have been deposited or will be

deposited by the registrant. —whiechafterregistrationshall—be
constantby—updated— The regi strant shall constantly update the

list and shall informthe departnment of any change in this |ist
within 30 days —ef— after the change by adding to the list the
nane and address of any new escrow agent or by deleting fromthe
list an escrow agent whose services are no | onger being used by
the registrant.

(e) A sworn statenent —nade—under—oath— indicating that the
regi strant has an agreenent with each escrow agent with —whieh
whom it has deposited funds —whieh— that conplies with the
requi renents of section 7.

(3) An application shall be acconpanied by the appropriate
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owner shi p docunentation as required by the departnent.

(4) —3)— The departnment shall renew the registration of a
person who applies for renewal upon a form provided by the
department and —pays—an— does the foll ow ng:

(a) Pays the renewal application fee of $30.00. —provided
that—the person—has—subm-ttedthe

(b) Submits a sworn statenent as required by —this-seetion
and—the— subsection (2)(e).

(c) Submts a special report or sworn statenment as required
by section 8 at least 60 days prior to the expiration date
prnted—onthe certificateof registration— 8(4) or (8).

(5) The certificate of registration of a person who fails to
file the sworn statenent or special report required by —this
section—shall—expire— subsection (4) expires on the date printed
on the certificate of registration. A registrant may reinstate
the registration within 60 days of its expiration by submtting
the sworn statement or special report and paying a renewal fee of
—$120.- 00— $30.00 and a late fee of $20.00. A registrant may
reinstate the registration within 60 days after its expiration by
submitting a special report and payi nhg an application fee of
$120.00 and a $20.00 | ate fee.

(6) 4)— The departnment nmay deny the registration of a
person if it determ nes any of the follow ng:

(a) That the person was previously registered with the
departnment and that registration was revoked or suspended wthin

2 years —prior—to— before the date of the current application.
—for—registration—
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(b) That the person was or is presently an owner with a
substantial interest in the entity, partner, or enployee of a
person whose registration was revoked or suspended within 2 years
—pr+or—to— before the date of the current application —fer
registratioen— and the person engaged or participated in or
aut hori zed the m sconduct which was the basis for the revocation
or suspension.

(c) That the person has violated this act or article 18 of
t he occupational code, 1980 PA 299, MCL 339. 1801 to 339.1812, or
has a |icense that has been suspended or revoked.

(7)) 5 —-An—-appticant—whoregisters—wi-th-the— The depart nent
shal | not —reeeive— issue a certificate of registrati on —unless
the— to an applicant —econplHes— who fails to conply with —the
condit+ons—+A— this section.

(8) —6)— A person —whe—+s— denied registration by the
depart ment —pursdant—teo— under the grounds described in this
section my —petitioen— request the departnment —for
reconstderation— to reconsider the denial. A person —seeking
requesting reconsi deration —shal—be— is entitled to a hearing
conducted in conpliance with the adm nistrative procedures act of
1969, —Act No. 306 of the Public Acts of 1969, being sections
24201 to24-328 of the M-chi-ganConpited—Laws— 1969 PA 306, ML
24.201 to 24. 328.

Sec. 8. (1) Aregistrant shall —keep,— maintain in this
state —— accurate accounts, books, and records of al
transacti ons and accounts regulated by this act. —Recoerds—shalt-

L nelud : e o1 L4 ¢ | _ the d I
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therequirerents—of this—aet—Reeoerds— Begi nning January 1,

2004, the registrant shall keep copies of all prepaid funera

contracts and the nunbers of those contracts, which shall be
sequential, including all prepaid funeral contracts that have not
been fully executed, prepaid funeral contracts that have been
cancel ed, and prepaid funeral contracts that have been revoked.
Begi nni ng January 1, 2004, the registrant shall establish and
mai ntain a record for each prepaid funeral contract sold that
i ncl udes the foll ow ng:

(a) The nanme and address of the buyer.

(b) The name and address of the contract beneficiary.

(c) The name of the escrow agent.

(d) The date the funds are received for funeral goods and
funeral services.

(e) The date the funds are deposited into escrow.

(f) The contract nunber with a description of whether the
contract is guaranteed or nonguarant eed.

(g) The contract's total price exclusive of comm ssion.

(h) The total conmm ssion charged on the contract.

(i) The date the contract is perforned, canceled, or
revoked.

(j) The anpunt of the refund paid to the contract buyer if
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11
cancel ed or revoked and the date of the refund.

(2) Beginning January 1, 2004, the registrant shall also
establish and maintain a receipts journal that includes the
following relative to the funds received by the registrant:

(a) A chronol ogi cal sequence regardi ng funds received.

(b) The date funds are received.

(c) The anount of funds received for funeral goods and
funeral services.

(d) The date funds are deposited into escrow.

(e) The name of the contract buyer.

(f) The contract nunber.

(3) The registrant shall —bekept— nmaintain the records
descri bed in subsections (1) and (2) for at |east 36 nonths after
performance of all obligations of each prepaid funeral contract
or for at least 36 nonths after the filing of the —{f+nal— specia
report —which— that includes —a—ecoentract—which-has— all prepaid
funeral contracts that have been perforned.

(4) 2—Ateast—once—every—3—years— Beginning July 1, 2004
and not later than July 1 of each succeedi ng year, a registrant

—whi-ch— that serves as an escrow agent or —whieh— that has

deposited funds with an escrow agent pursuant to section 12 shal
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foH-owing—assuraneces— submt a special report on a form provided

by the departnent. The special report shall contain all of the
fol | ow ng:
(a) —Fhat—basedeither—upon—areviewof the registrant'-s
: I . . Ceh Lin

with— I nformati on necessary to determ ne conpliance with the

requirenents of this act regarding the escrowi ng of funds.

(b) In the case of escrow accounts where the registrant

aet— The nanes and address of the depositories into which the
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funds are deposited, the account nunbers, and escrow dates.

corpted—wththis—aet— A signed statenent of a |icensed

i ndependent certified public accountant providing reasonable

assurance that the escrow information contained in the special
report is fairly presented based upon tests of the records and
such other procedures as the independent certified public
accountant consi ders necessary under the circunstances.

(5) If an application for renewal is not filed, a registrant
shall submt the report before the expiration of the certificate
of registration.

(6) 3)— The departnent —may— shall exam ne each specia
report required by —this-seetionandif— subsection (4). |If the
department determi nes on the basis of its reviewthat there is
reason to believe the registrant or its agent has not held or
i nvested funds in accordance with the requirenments of this act or
has failed to file a special report as required by subsection
(4), the departnent shall audit the report in question. |If the
departnment determines fromthat audit that a registrant has
violated this act, the departnment shall take any appropriate

corrective admnistrative or penal action authorized by this
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act .

(7) —4)— The departnent may, at any tinme and for any reason
exam ne, review, or audit the books and records of a contract
seller or provider pertaining to funds received in paynent for
prepaid funeral contracts. An audit may include an exam nation
of the books and financial records of the registrant as well as
books and financial records of escrow agents used by the
registrant. A registrant shall authorize escrow agents to open
their records of the registrant accounts to the departnment upon
request.

(8) (5) For the purposes of conplying wth the requirenents
of—this—seetton—a— A registrant who has not sold, provided, or
agreed to provide funeral goods or funeral services —#
accordance—w-th— under a prepaid funeral contract and who has no
obligations with respect to an outstandi ng prepaid funeral
contract nmay submit a sworn statenment that a prepaid funera
contract has not been sold, provided, or agreed to and that there
are no obligations outstanding. —Fhis— The departnent shal
accept this sworn statenment —shall—be-acceptedintied— instead
of the special report under subsection (4).

(9) A registrant whose books and records have been audited by
t he departnment shall reinburse the departnent for the actual cost
of any audit, exam nation, or review of books and records
conduct ed under this act.

Sec. 11. (1) A guaranteed and nonguar anteed price contract
shal | designate a provider who has agreed to furnish the funera

goods or funeral services specified in the contract upon the
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death of the contract beneficiary. |If the provider designated is
not the contract seller of the contract, the provider shall have
previously contracted with the contract seller to provide the
goods and services specified in the contract and the contract
shall indicate this contractual relationship or the provider
shall be nade a party to the contract before any consideration is
paid and the contract shall not be binding on the contract buyer
until the provider has been made a party to the contract.

(2) In addition to the registration otherw se required by
the ternms of this act, the provider —whieh— that has agreed to
furni sh funeral goods or funeral services pursuant to a
guaranteed price contract shall, at the tine the contract is
entered into, possess any license required in order to provide
funeral goods or funeral services, pursuant to —seetions—1861te
1812 article 18 of the occupational code, —Act—No—299 of the
Publc—Acts—of 1980, being—sections—339-1801t0-339-1812 of the
M-chi-gan—Conpited—taws— 1980 PA 299, MCL 339.1801 to 339.1812.

Sec. 20. (1) Upon a conplaint nade by —anry— a person, or
upon its own initiative, the departnment nmay investigate —atleged
violations of this act or rules pronmul gated under this act
al l eged to have been commtted by a registrant or any other
person. The departnment nmay exam ne books, records, contracts,
and ot her docunents in possession of or under the control of
—any— a registrant with or without the consent of that registrant
and with or without a warrant authorizing the exam nation, or of
any other person if that person consents to an exam nation or if

the departnent obtains a warrant authorizing an exam nation. |f
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t he departnent determ nes that reasonabl e cause exists to believe
that a violation has occurred, it shall do 1 of the follow ng:

(a) If the alleged violation was comnmtted by a person ot her
than a registrant, the departnent shall refer the matter to the
attorney general or a prosecuting attorney for crimnal or civi
action as provided in sections 23 and 24.

(b) If the alleged violation was conmtted by a registrant,
t he departnent shall do either of the follow ng:

(i) Refer the matter to the attorney general for civil or
crimnal prosecution or enforcenent.

(i) Institute adm nistrative proceedi ngs —nA——conrptiance
wit-h— under the admi nistrative procedures act of 1969, —-Aet
No—3066—ofthe PubliecActs—of 1969, beihg—seetions24-201to
24-328of theM-echigan—Conpiledtaws— 1969 PA 306, MCL 24.201 to
24. 328.

(iii) lIssue a cease and desist order

(2) If, after a hearing, the departnent determnes that a
regi strant has violated the provisions of this act or —anry— a
rul e promul gat ed —pursuant—te— under this act, the departnent
shall do 1 or nore of the follow ng:

(a) Suspend or revoke the registration.

(b) Inpose —a—e€ivi— an administrative fine not to exceed
$5, 000. 00 for each violation. —anrd— The departnent may suspend
the registration until the admnistrative fine is paid.

(c) Require restitution of funds paid pursuant to a prepaid
funeral contract. —andrestitution— The departnment may —inelude
suspendinrg— suspend the registration until restitution is made.
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(d) Inpose a period of probation during which the registrant
is required to conply with additional conditions inposed by the
departnment in lieu of or in addition to the inposition of other
sanctions or penalties —provided— avail able under this act.

(e) Inpose restrictions upon the registrant's prepaid funera
busi ness activities —whieh— that require additiona
accountability to the departnment.

(f) Issue a witten warning to the registrant.

Enacting section 1. This anendatory act takes effect

January 1, 2004.
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