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HOUSE BILL No. 5395

December 30, 2003, Introduced by Reps. Wojno, Byrum, Hopgood, Julian and Caswell and
referred to the Committee on Regulatory Reform.

A bill to anend 1980 PA 299, entitled
"Qccupational code, "
by amendi ng section 303a (MCL 339.303a), as anmended by 1995 PA
183, and by adding article 28; and to repeal acts and parts of
acts.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 303a. The terns provided for in this act shall

commence on the foll ow ng dates:

Account ancy July 1
Architects April 1
Athletic board of control April 1
Auct i oneers January 1
Bar ber s Oct ober 1
Col | ecti on agenci es July 1
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Communi ty pl anners
Cosnet ol ogy
Enpl oynent agenci es
Foresters
Hearing aid deal ers
Land surveyors
Landscape architects
Mar ri age counsel ors
Mortuary science
Nur si ng hone adm ni strators
Pr of essi onal engi neers
Real estate appraisers
Real estate brokers and sal espersons
Resi denti al buil ders
Soci al workers
ARTI CLE 28
Sec. 2801. As used in this article:

(a) "Auction" nmeans the sale or offer for sale by bidding of

real or personal property at a public or

(b) "Auctioneer"” neans an individual

is engaged in the business of the conduct of or offers to engage

in the conduct of an auction.

(c) "Depository" neans a state or nationally chartered bank
or state or federally chartered savings and | oan associ ati on,
savi ngs bank, or credit union whose deposits are insured by an

agency of the United States governnment under the laws of this

state or the United States.
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Sec. 2803. There is created a board of auctioneers.

Sec. 2805. (1) An individual shall not conduct or offer to
conduct an auction unless |licensed or exenpt fromlicensure under
this article.

(2) A corporation, partnership, limted liability conpany,
associ ation, or other legal entity may apply for |icensure under
this article if not less than 1 of its officers, partners,
nmenbers, or managi ng agents is designated as a qualifying
menber. The departnent shall issue a license to the qualifying
menber upon that individual's fulfillnment of the requirenments of

this article. The qualifying nenber is responsible for
exerci sing the supervision and control of the activities
regul ated by this article so as to assure full conpliance with

this article and any rules that nay be pronul gated under this

article.

(3) The department shall suspend, revoke, or deny the |icense
of a corporation, partnership, limted liability company,
associ ation, or other legal entity when the |icense of the

gual i fyi ng nenber is suspended, revoked, or denied.

(4) If the qualifying nmenber of a |licensee stops being its
qual i fyi ng nmenber, such circunstance operates as an autonmatic
suspension of the entity's license. Upon request, the departnment
may permt the license to remain in force for a reasonabl e peri od
of time in order to allow the qualifying of a new qualifying
menber .

(5) A person shall not advertise or use the term "auction",

"auctioneer", or any other termof simlar meaning that connotes
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that the person is |licensed under this article unless that person
obtains a license under this article or is specifically exenpt
fromlicensure under this article.

Sec. 2807. The follow ng persons are exenpt fromlicensure
under this article:

(a) A person selling by auction his or her own real or
personal property where that owner does not acquire the real or
personal property solely for the purpose of resale by auction.

(b) A person selling by auction real or personal property for
t he benefit of a charitable, religious, or civic organization
where the auctioneer does not receive conpensati on.

(c) An agent or enployee of a court of conpetent jurisdiction
selling by auction real or personal property pursuant to a court
order; a | aw enforcenent agency selling by auction abandoned or
seized property; or a governnental unit selling by auction real
or personal property as the result of a tax sale or as surplus or
sal vage personal property.

(d) A dealer or broker |icensed under 1937 PA 284, MCL
287.121 to 287.131, selling by auction livestock. This
subdi vi si on does not exenpt fromlicensure under this article an
auctioneer who contracts with a dealer or broker |icensed under
1937 PA 284, MCL 287.121 to 287.131, for the conduct of the
auction.

(e) A dealer licensed under the M chigan vehicle code, 1949
PA 300, MCL 257.1 to 257.923, selling by auction notor vehicles.
Thi s subdi vi si on does not exenpt fromlicensure under this

article an auctioneer who contracts with a dealer |icensed under
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the M chigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, for
t he conduct of the auction.

(f) A dealer or manufacturer selling by auction boats or
watercraft required to have a certificate of title under part 801
of the natural resources and environnental protection act, 1994
PA 451, MCL 324.80101 to 324.80199. This subdivision does not
exenpt fromlicensure under this article an auctioneer who
contracts with a dealer or manufacturer |icensed under part 801
of the natural resources and environnental protection act, 1994

PA 451, MCL 324.80101 to 324.80199, for the conduct of the

auction.

Sec. 2809. Except as otherw se provided in section 2819,
the departnent shall issue a license as an auctioneer to an
i ndi vi dual who neets all of the follow ng conditions:

(a) Has either 2 years of apprentice experience with a
i censed auctioneer or proof of graduation froman accredited
auction school acceptable to the board and 1 year of apprentice

experience with a licensed auctioneer. Under both circunstances,
t he individual shall have actively participated in the conduct of
not | ess than 10 auctions. The experience shall be verified by
an affidavit of a licensed auctioneer and shall provide the nanes
and addresses of the parties on whose behalf the auction was held
and the dates of the auction.

(b) Has conpl eted an exam nation as described in
section 2815.

(c) I's of good noral character

Sec. 2811. Money paid by any person to a |licensee is
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considered to be held in trust for the benefit of the person
maki ng the paynment and the licensee is considered the trustee for
t he noney.

Sec. 2813. (1) An auctioneer shall nmaintain a regular place
of business in this state. |If nore than 1 place of business is
mai nt ai ned, the departnment shall issue a duplicate |icense at no
additional cost. A regular place of business does not include a
| ocation used only as a warehouse.

(2) Alicensed auctioneer shall not conduct an auction unless
a witten contract is executed between the person desiring
auction services and the |licensed auctioneer. A |licensee shal
keep a copy of the contract as part of his or her records and,
upon request, make them available to the departnment for
i nspection during normal business hours.

(3) Alicensee under this article shall maintain witten
records of each auction sale for a period of not |ess than 3
years fromthe date of the auction sale. The records shal
i nclude, but not be limted to, all of the follow ng:

(a) Consignnent receipts.

(b) Bidder registrations.

(c) Docunents relating to final settlenents with consignors.

(4) A licensee under this article shall maintain records on
all current enpl oyees and on past enpl oyees for not |ess than 3
years after a past enployee | eaves the enpl oynent of the
| icensee. The records shall include the enployee's nane,
address, social security nunber, and date of birth.

(5) Alicensee under this article shall conspicuously post at
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t he regul ar place of business a copy of the license issued under
this article.

(6) Alicensee under this article shall establish a custodia
account in the manner described in this section. The |licensee
shal |l deposit into the custodial account all checks, drafts,
negoti abl e i nstrunents, and cash tendered by a buyer for the
paynment of an item sold by auction. The |licensee shall nake a
di sbursenment relative to a sale by auction through that custodia
account in the tinme period and manner described in this section.

(7) Alicensee shall not permt an advance paynent of noney
by a customer to be deposited in the |icensee's business or
personal account or to be commngled in any way wi th funds
bel onging to the licensee, except as provided in this section.
The |icensee shall deposit custoner noney into a separate
custodi al account until the transaction involved is consummated
or termnated within 2 banking days after the auction
transaction, but not later than 5 days after its receipt.

(8) The separate custodial account is subject to the

foll owi ng requirements:

(a) Shall be an interest bearing account nmintained in a
depository recogni zed by the departnent.

(b) Shall designate the licensee as the custodi an or
t rust ee.

(c) Shall provide for wthdrawal of noney w thout previous
noti ce and shall not be encunbered in any manner.

(d) Shall not contain any noney of the |icensee except for an
anount sufficient to pay service charges on the account or to
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mai ntai n the account when custoner noney is not on deposit.

(9) Disbursenments fromthe separate custodial account shal
be made only for the foll ow ng purposes:

(a) Paynent as a result of the sale of an itemby the
| i censee pursuant to the contract.

(b) Refund of an anmount to the custoner upon term nation of
t he transacti on.

(c) Paynent to the |icensee of a comm ssion and docunent ed
and approved expenses follow ng the consummati on of a transaction
upon which a conm ssion is payable to the |icensee.

(10) The licensee shall keep records of noney deposited in
t he separate custodial account. The records shall show all of
t he foll ow ng:

(a) The date of the receipt of noney froma custoner and the
nanme of the custoner on whose behal f the noney was paid.

(b) The purpose for which the noney was paid.

(c) The date the nobney was deposited in the custodial
account .

(d) The date of w thdrawal of the noney, the purpose of the
wi t hdrawal , and the nane of the person to whomthe noney was paid
upon wi t hdrawal .

(e) Any other pertinent information regarding the
transacti on.

(11) The departnent and the board may, upon notice given to a
i censee, inspect the records required to be kept pursuant to
this section.

Sec. 2815. (1) The departnent and the board shall devel op
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an exam nation for applicants for |licensure under this article in
t he manner provided for in section 316.

(2) The exam nation described in subsection (1) shal
i nclude, but not be limted to, the foll owing subject matter
ar eas:

(a) The provisions of this article.

(b) Ethics and ethical practices as they relate to the
busi ness of conducting auctions.

(c) Elenentary mat hemati cs.

(d) Elenentary principles of real estate and personal
property economi Cs.

(e) Elenentary principles of the | aw regardi ng bul k sal es,
deeds, nortgages, contracts of sale, agency, |eases, auctions,
and br oker age.

(3) The departnent shall adm nister the exam nations on at
| east a quarterly basis. The departnment nay admi ni ster the
exam nations nore often than on a quarterly basis if the board
determ nes that circunstances exist that warrant the further
adm ni stration of the exam nation.

Sec. 2817. (1) The departnment shall issue a |license wthout
exam nation to a nonresident individual who, at the tinme of
application, is licensed, registered, certified, or otherw se
regul ated by another state if the requirements of that state, as
determ ned by the board, are substantially the equivalent of the
requirenents of this article and if the other state offers
licensure, certification, or registration on a reciprocal basis

simlar to this section to |licensees under this article.

04000' 03 LBO



10

(2) A nonresident shall file an irrevocabl e consent to
service of process, signed by the |icensee. A process or
pl eadi ng served upon the departnent shall be sufficient service
upon the licensee. A process or pleading served upon the
departnment under this section shall be in duplicate. The
departnent shall imrediately serve by first-class mail a copy of
the process or pleading to the licensee's |ast known address as
determ ned by the records of the departnent.

Sec. 2819. (1) Notw thstanding section 2809, the departnent
shall license as an auctioneer, after verification of the
experience requirenments inposed in this section, an individual
who applies not nore than 2 years after the effective date of
this article and submits an affidavit attesting to experience in
t he conduct of auctions for not |ess than 3 years before the
effective date of this article.

(2) The departnent shall issue a |icense under this section
only if the applicant's experience includes conducting 12 or nore
auctions.

Sec. 2821. A licensee who commts any of the foll ow ng acts
is subject to the sanctions and penalties contained in
article 6:

(a) Fails to enter into a witten contract with a seller or
consi gnor before placing or authorizing any advertising for an
auction.

(b) Fails to reduce to witing or fails to issue any
appropriate docunentation relative to an auction-rel ated

transacti on.
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(c) Fails to appropriately use or issue paynent from a
cust odi al fund.

(d) Permts an unlicensed auctioneer to conduct an auction.

(e) I's involved in capping, shilling, or steering relative to
an auction.

(f) Fails to disclose his or her Iicense nunber on al
adverti sing.

(g) Knowi ngly msrepresents the nature or value of an item
bei ng aucti oned.

(h) Violates the requirenents of this article or a rule
pronul gated under this article.

Enacting section 1. The follow ng acts and parts of acts
are repeal ed:

(a) 1955 PA 224, MCL 446.51 to 446. 60.

(b) 1846 RS 21, MCL 446.26 to 446. 35.

Enacting section 2. This anmendatory act does not take effect
unless all of the following bills of the 92nd Legi sl ature are
enacted into | aw

(a) Senate Bill No. or House Bill No. 5396 (request

no. 04000' 03 a).

(b) Senate Bill No. __ or House Bill No. 5397 (request
no. 04000' 03 b).

(c) Senate Bill No. __ or House Bill No. 5398 (request
no. 04000' 03 c).
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