HOUSE BILL No. 5409

HOUSE BILL No. 5409

January 20, 2004, Introduced by Reps. Vander Veen, Julian, Farhat, Voorhees, Caul and Ruth
Johnson and referred to the Committee on Criminal Justice.

A bill to anend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng section la of chapter |V, section 16a of chapter |X
section 22 of chapter XVI, and sections 1, 15g, 16m 16z, 22, and
35 of chapter XVIl (MCL 764.1a, 769.16a, 776.22, 777.1, 777.15q,
777.16m 777.16z, 777.22, and 777.35), section la of chapter IV
as anmended by 1994 PA 70, section 16a of chapter | X as anended by
2001 PA 204, section 22 of chapter XVI as anended by 2001 PA 194,
section 1 of chapter XVIlI as anended by 2002 PA 34, section 15g
of chapter XVI|I as added by 2002 PA 206, section 16m of chapter
XVI| as anended by 2001 PA 166, section 16z of chapter XVII as
anmended by 2002 PA 271, section 22 of chapter XVII as anended by
2003 PA 134, and section 35 of chapter XVII as anended by 2000 PA
279.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
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CHAPTER | V

Sec. la. (1) A magistrate shall issue a warrant upon
presentation of a proper conplaint alleging the comm ssion of an
of fense and a finding of reasonable cause to believe that the
i ndi vi dual accused in the conplaint comrtted that of fense. The
conplaint shall be sworn to before a magistrate or clerk

(2) The finding of reasonable cause by the nagistrate may be
based upon 1 or nore of the follow ng:

(a) Factual allegations of the conplainant contained in the
conpl ai nt.

(b) The conpl ai nant's sworn testinony.

(c) The conmplainant's affidavit.

(d) Any suppl emental sworn testinony or affidavits of other
i ndi vi dual s presented by the conplainant or required by the
magi strate.

(3) The magi strate nmay require sworn testinony of the
conpl ai nant or other individuals. Supplenental affidavits may be
sworn to before an individual authorized by law to adm nister
oaths. The factual allegations contained in the conpl aint,
testinmony, or affidavits may be based upon personal know edge,

i nformati on and belief, or both.

(4) The mmgi strate shall not refuse to accept a conpl ai nt
alleging a violation of section 81 or 8la of the M chigan pena
code, —Aet—No—328of the PublieActsof 1931 beingsections
#50--81—-and—750-81ta—-ofthe Mehigan—Conpiledtaws— 1931 PA 328,

MCL 750.81 and 750.81a, or a violation of a |ocal ordi nance

substantially corresponding to section 81 of —Aet—No—328o6fthe

04782' 03 TLG



© 00 N o o0~ W N P

N NN N N N NN PR P R R R R R R P
N~ o o M WON P O © 00N OO0~ WDN P O

3

Puble—Acts—of 1931 the M chigan penal code, 1931 PA 328, MCL
750. 81, by the spouse of the victim a forner spouse of the
victim an individual wwth whomthe victimhas had a child in
comon, an individual with whomthe victimhas or has had a
dating rel ationship, or an individual residing or having resided
in the sane household as the victimon grounds that the conpl aint
is signed upon information and belief by an individual other than
the victim

(5) A warrant may be issued under this section only upon
conpliance with the requirenments of section 1 of this chapter.

(6) As used in this section, "dating relationship" means
frequent, intimte associations primarily characterized by the
expectation of affectional involvenent. Dating relationship does
not include a casual relationship or an ordinary fraternization
between 2 individuals in a business or social context.

CHAPTER | X

Sec. 1l6a. (1) Except as otherw se provided in subsection
(3), upon final disposition of an original charge against a
person of a felony or a m sdeneanor for which the nmaxi num
possi bl e penalty exceeds 92 days' inprisonnent or a | ocal
ordi nance for which the maxi mum possi ble penalty is 93 days
i mprisonnment and that substantially corresponds to a violation of
state law that is a m sdenmeanor for which the maxi num possi bl e
penalty is 93 days' inprisonnent, or a msdeneanor in a case in
whi ch the appropriate court was notified that fingerprints were
forwarded to the departnment of state police, or upon final

di sposition of a charge of crimnal contenpt under section 2950
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or 2950a of the revised judicature act of 1961, 1961 PA 236, MCL
600. 2950 and 600.2950a, or final disposition of a charge of
crimnal contenpt for violating a foreign protection order that
satisfies the conditions for validity provided in section 2950i
of the revised judicature act of 1961, 1961 PA 236, MCL

600. 2950i, the clerk of the court entering the disposition shal

i medi ately report to the departnment of state police the final

di sposition of the charge on forns approved by the state court
adm nistrator and in a nmanner consistent with section 3 of 1925

PA 289, MCL 28.243. The report to the departnent of state police

shall include the finding of the judge or jury, including a
finding of guilty, guilty but nentally ill, not guilty, or not
guilty by reason of insanity, or the person's plea of guilty,

nol o contendere, or guilty but nentally ill; if the person was
convicted, the offense of which the person was convicted; and a
summary of any sentence inposed. The summary of the sentence
shal | include any probationary term any mninum nmaxinmm or
alternative termof inprisonnent; the total of all fines, costs,

and restitution ordered; and any nodification of sentence. The

report shall include the sentence if inposed under any of the
fol | ow ng:

(a) Section 7411 of the public health code, 1978 PA 368,
MCL 333. 7411.

(b) Sections 11 to 15 of chapter I1.
(c) Section 4a of chapter |IX

(2) Upon sentencing a person convicted of a m sdeneanor or of

a violation of a local ordinance, other than a nm sdeneanor or
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| ocal ordinance described in subsection (1), the clerk of the
court inposing sentence imediately shall, if ordered by the
court, advise the departnent of state police of the conviction on
forms approved by the state court adm ni strator

(3) Except as otherw se provided in subsections (4) and (6),
the clerk of a court shall not report a conviction of a
m sdeneanor of fense under the M chigan vehicle code, 1949 PA 300,
MCL 257.1 to 257.923, or a local ordinance substantially
corresponding to a provision of that act unless 1 or nore of the
foll owi ng apply:

(a) The offense is punishable by inprisonment for nore than
92 days.

(b) The offense is an offense that woul d be puni shabl e by
nore than 92 days as a second convicti on.

(c) A judge of the court orders the clerk to report the
convi cti on.

(4) Unless ordered by the court, the clerk of a court is not
required to report a conviction of a m sdeneanor offense for a
vi ol ation of section 904(3)(a) of the M chigan vehicle code, 1949
PA 300, MCL 257.904, or a local ordinance substantially
corresponding to section 904(3)(a) of the M chigan vehicle code,
1949 PA 300, MCL 257.904.

(5) As part of the sentence for a conviction of an of fense
descri bed in —subseetion{2)— this section, if fingerprints have
not al ready been taken, the court shall order that the
fingerprints of the person convicted be taken and forwarded to

the departnent of state police.

04782' 03 TLG



6

(6) As part of the sentence for a conviction of a listed
of fense as defined in section 2 of the sex offenders registration
act, 1994 PA 295, MCL 28.722, the court shall order that the
fingerprints of the person convicted be taken and forwarded as
provided in the sex offenders registration act, 1994 PA 295,
MCL 28.721 to 28.732, if fingerprints have not already been taken
and forwarded as provided in that act.

(7) Wthin 21 days after the date a person |icensed or
regi stered under article 15 of the public health code, 1978
PA 368, MCL 333.16101 to 333.18838, is convicted of a m sdeneanor
involving the illegal delivery, possession, or use of alcohol or
a controlled substance or a felony, the clerk of the court
entering the conviction shall report the conviction to the
department of consumer and industry services on a form prescribed
and furnished by that departnent.

CHAPTER XVI

Sec. 22. (1) Each police agency in this state shall, by
January 1, 1995, devel op, adopt, and inplenment witten policies
for police officers responding to donestic violence calls. The

policies shall reflect that domestic violence is crimna

conduct .
(2) Each police agency shall consult with the prosecuting
attorney and with an area shelter for victins of donestic

vi ol ence in the devel opnent, inplenmentation, including training,
and eval uation of the policies and standards.
(3) The policies shall address, but not be limted to

addressing, all of the foll ow ng:
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

7

(a) Procedures for conducting a crimnal investigation with
specific standards for m sdemeanor and felony arrests.

(b) Procedures for nmaking a crimnal arrest. The procedures
shal | enphasize all of the foll ow ng:

(1) I'n nmost circunstances, an officer should arrest and take
an individual into custody if the officer has probable cause to
believe the individual is commtting or has comritted donestic
viol ence and his or her actions constitute a crine.

(1i)) When the officer has probable cause to believe spouses,
former spouses, individuals who have had a child in comon,

i ndi vi dual s who have or have had a dating relationship, or other
i ndi vidual s who reside together or fornerly resided together are
committing or have commtted crines agai nst each other, the

of ficer, when determ ning whether to nake an arrest of 1 or both
i ndi vidual s, should consider the intent of this section to
protect victinms of domestic violence, the degree of injury
inflicted on the individuals involved, the extent to which the

i ndi vi dual s have been put in fear of physical injury to

t hensel ves or ot her nenbers of the household, and any history of
domestic violence between the individuals, if that history can
reasonably be ascertained by the officer. 1In addition, the

of ficer should not arrest an individual if the officer has
reasonabl e cause to believe the individual was acting in |aw ul
self-defense or in |awmul defense of another individual.

(iii) A police officer's decision as to whether to arrest an
i ndi vi dual shoul d not be based solely on the consent of the

victimto any subsequent prosecution or on the rel ationship of
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t he individuals involved in the incident.

(iv) A police officer's decision not to arrest an individual
shoul d not be based sol ely upon the absence of visible
i ndi cations of injury or inpairnent.

(c) Procedures for denial of interimbond, as provided in
1961 PA 44, MCL 780.581 to 780. 588.

(d) Procedures for verifying a personal protection order
i ssued under section 2950 or 2950a of the revised judicature act
of 1961, 1961 PA 236, MCL 600.2950 and 600. 2950a.

(e) Procedures for naking an arrest for a violation of a
personal protection order.

(f) Procedures for enforcing a valid foreign protection
or der.

(g) Procedures for providing or arranging for emergency
assistance to victins including, but not limted to, nedical
care, transportation to a shelter, or remaining at the scene of

an all eged incident of domestic violence for a reasonable tine

until, in the reasonabl e judgnent of the police officer, the
I'i keli hood of further inmmnent violence has been elim nated.

(h) Procedures for informng the victimof community services
and | egal options that are avail able pursuant to section 15c of

chapter 1V of this act.

(i) Procedures for preparing a witten report, whether or not
an arrest i s nade.

(j) Training of peace officers, dispatchers, and
supervi sors.

(k) Discipline for nonconpliance with the policy.
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() Annual evaluations of the policy.

(4) The local policies devel oped, adopted, and inpl enented
pursuant to this section shall be in witing and shall be
avai l abl e to the public upon request.

(5) As used in this section:

(a) "Dating relationship” nmeans frequent, intimte
associations primarily characterized by the expectation of
af fectional involvenent. Dating relationship does not include a
casual relationship or an ordinary fraternization between 2
i ndividuals in a business or social context.

(b) (&)— "Foreign protection order" neans that term as
defined in section 2950h of the revised judicature act of 1961,
1961 PA 236, MCL 600. 2950h.

(c) b)— "Vvalid foreign protection order"” nmeans a foreign
protection order that satisfies the conditions for validity
provided in section 2950i of the revised judicature act of 1961,
1961 PA 236, MCL 600. 2950i .

CHAPTER XVI

Sec. 1. As used in this chapter:

(a) "Aircraft” neans that termas defined in section 2 of the
aeronautics code of the state of M chigan, 1945 PA 327,

MCL 259. 2.

(b) "Departure" nmeans that termas defined in section 31 of
chapter | X

(c) "Hom cide" neans any crime in which the death of a human
being is an el enent. —ef that—erine-

(d) "Internmedi ate sanction"” neans that termas defined in
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10
section 31 of chapter IX
(e) "ORV'" neans that termas defined in section 81101 of the
natural resources and environnental protection act, 1994 PA 451,
MCL 324.81101.
(f) "Snowrobile" nmeans that term as defined in section 82101
of the natural resources and environnental protection act, 1994

PA 451, MCL 324.82101.

(g) "Vehicle" nmeans that termas defined in section 79 of the

M chi gan vehicle code, 1949 PA 300, MCL 257.79.

(h) "Vessel" means that termas defined in section 80104 of
the natural resources and environnmental protection act, 1994
PA 451, MCL 324.80104.

(i) "Violent crime" neans a hom cide or a crinme against a
person in which physical force or violence was used or
t hreat ened, including an attenpt, conspiracy, or solicitation to
comm t such a crine.

Sec. 15g. This chapter applies to the follow ng felonies

enunerated in chapters 721 to 730 of the M chigan Conpil ed Laws:

Vari abl e

MC. L. Category Cl ass Description Stat Max
722.633(5) (b) Per son F  Intentional false report

of child abuse

constituting a fel ony —4
722. 675 Pub ord E Distributing obscene

matter to children
722. 857 Per son E Surrogate parenting act
-- contracts invol ving
mnors, nentally
retarded, etc.

722.859(3) Per son E Surrogate parenting act
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Sec. 16m

This chapter applies to the follow ng felonies

11

-- contracts for
conpensati on

enunerated in chapter 750 of the M chigan Conpil ed Laws:

MC. L.
750. 223( 2)

750. 223( 3)

750. 224

750. 224a

750. 224b

750. 224c
750. 224d( 2)

750. 224e

750. 224f

750. 226

750. 227
750. 227a

750. 227c

04782' 03

Category Cl ass Description

Pub saf

Pub ord

Pub saf

Pub saf

Pub saf

Pub saf

Per son

Pub saf

Pub saf

Pub saf

Pub saf

Pub saf

Pub saf

F

D

Sale of firearmto m nor
-- subsequent offense

Sale of firearmto person
prohi bited from
possessi ng

Manuf acture or sale of
sil encer, bonb,

bl ackj ack, automatic
weapon, gas spray, etc.

Possession or sale of
el ectrical current
weapons

Possessi on of short
barrel ed shotgun or
rifle

Arnor piercing ammunition

Usi ng sel f-defense spray
devi ce

Manuf act ur e/ sal e/ possessi on
of devices to convert
sem aut omati ¢ weapons

Possession or sale of
firearmby felon

Carrying firearmor
dangerous weapon wth
unl awf ul i ntent

Carrying a conceal ed
weapon

Unl awf ul possessi on of
pi st ol

Possessing a | oaded

TLG
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1 firearmin or upon a
2 vehicl e 2
3 750.227f Pub saf F  Wearing body arnor during
4 conm ssion of —welent
5 er+re— certain crimnes 4
6 750.2279(1) Pub saf F Fel on purchasi ng, owni ng,
7 possessi ng, or using
8 body ar nor 4
9 750.230 Pub saf G Atering ID mark on
10 firearm 2
11  750. 232a( 3) Pub saf G False statenment in a
12 pi stol application 4
13 750. 234a Pub saf F Di scharging firearm from
14 vehicle 4
15 750.234b Pub saf F Di scharging firearmin or
16 at a building 4
17 750. 234c Pub saf F Di scharging firearm at
18 ener gency/ police
19 vehicle 4
20 750. 236 Per son C Setting spring gun --
21 death resulting 15
22  750.237(3) Per son E Using firearmwhile under
23 t he i nfluence or
24 i mpai red causi ng
25 serious inpairnment 5
26  750.237(4) Per son C Using firearmwhile under
27 t he i nfluence or
28 i mpai red causi ng death 15
29 Sec. 16z. This chapter applies to the follow ng felonies

30 enunerated in chapter 750 of the M chigan Conpil ed Laws:

31 MC. L. Category Cl ass Description St at Max
32 750.535(2) Property D Receiving or concealing

33 stol en property having

34 a val ue of $20, 000 or

35 nmore or with prior

36 convi ctions 10
37 750.535(3) Property E Receiving or concealing

38 stol en property havi ng
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750. 535( 7)

750. 535a( 2)
750. 535a( 3)

750. 535Db

750. 539c
750. 539d

750. 539e

750. 539f

750. 540

750. 540¢( 3)

750. 540f ( 2)

750. 5409(1) (c)

750. 540g( 1) (d)

750. 543f
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Pub ord
Pub ord

Pub saf

Pub ord
Pub ord

Pub ord

Pub ord

Pub ord

Property

Property

Property

Property

Per son

13

a val ue of $1,000 to
$20, 000 or with prior
convi ctions

Recei ving or concealing a
not or vehicle

Operating a chop shop

Operating a chop shop
subsequent viol ation

Stolen firearns or
anmuni tion

Eavesdr oppi ng

Instal |l i ng eavesdr oppi ng
devi ce

Di vul gi ng or using
i nformati on obtai ned by
eavesdr oppi ng

Manuf acture or possession
of eavesdroppl ng devi ce

Tappi ng or cutting
t el ephone |i nes

Manuf act uri ng or
delivering a
counterfeit
conmuni cati ons device

Knowi ngl'y publishing a
comuni cati ons access
device with prior
convi ctions

Di verting
t el ecomruni cati on
servi ces having a val ue
of $1,000 to $20, 000 or
with prior convictions

Di verting
t el ecomruni cati ons
servi ces having a val ue
of $20, 000 or nore or
with prior convictions

Terrorismw thout causing

TLG
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deat h Life

750. 543h( 3) (a) Pub ord B  Hindering prosecution of
terrorism-- certain
terrorist acts 20

750. 543h( 3) (b) Pub ord A  Hindering prosecution of
terrorism-- act of
terrorism Life

750. 543k Pub saf B Soliciting or providing
mat erial support for
terrorismor terrorist

acts 20
750. 543m Pub ord B Threat or false report of

terrorism 20
750. 543p Pub saf B Use of internet or

t el ecommuni cations to
conmt certain
terrorist acts 20

750. 543r Pub saf B  Possession of vul nerable
target information wth
intent to commit

certain terrorist acts 20
750. 545 Pub ord E Msprision of treason 5
750. 552b Property F  Trespassing on o
correctional facility
property

Sec. 22. (1) For all crimes against a person, score offense
variables 1, 2, 3, 4, 7, 8, 9, 10, 11, 12, 13, 14, 19, and 20.
Score offense variable 5 for violent crinmes. Score offense
—vart+ables5-and— variable 6 for hom cide, attenpted hom ci de,
conspiracy or solicitation to commt a homicide, or assault with
intent to commit nurder. Score offense variable 16 under this
subsection for a violation or attenpted violation of section 110a
of the M chigan penal code, 1931 PA 328, MCL 750.110a. Score
of fense variables 17 and 18 if the offense or attenpted of fense

i nvol ves the operation of a vehicle, vessel, ORV, snownobile,
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aircraft, or |oconotive.

(2) For all crines against property, score offense variables
1, 2, 3, 4, 9, 10, 12, 13, 14, 16, 19, and 20.

(3) For all crines involving a controlled substance, score
of fense variables 1, 2, 3, 12, 13, 14, 15, 19, and 20.

(4) For all crinmes against public order and all crines
agai nst public trust, score offense variables 1, 3, 4, 9, 10, 12,
13, 14, 16, 19, and 20.

(5) For all crinmes against public safety, score offense
variables 1, 3, 4, 9, 10, 12, 13, 14, 16, 19, and 20. Score
of fense variable 18 if the offense or attenpted offense invol ves
the operation of a vehicle, vessel, ORV, snowmbile, aircraft, or
| oconoti ve.

Sec. 35. (1) Ofense variable 5 is psychological injury to
a nmenber of a violent crime victims famly or a child. Score
of fense variable 5 by determ ning which of the follow ng apply
and by assigning the nunber of points attributable to the one
t hat has the hi ghest nunber of points:

(a) Serious psychol ogical injury, —+eguiring— which

requires or which may require professional treatnent,
occurred to a violent crime victims famly or to a

child as a result of the child w tnessing a violent

o O 1 1> 15 points
i . hol oaical _ini -
: : I I o ol .

(b) Achild witnesses a violent crine............... 10 points

(c) Achild observes the physical results of a
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violent crine against a famly nenber................. 5 points
(d) Subdivisions (a), (b), and (c) do not apply..... 0 points
(2) : T . hol oaical_ini
o | : . | I

maki ng —this— a determ nati on of whether professional treatnent
may be required under subsection (1)(a), the fact that treatnent

has not been sought is not concl usive.
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