HOUSE BILL No. 5670

© 00 N oo o B~ W DN P

HOUSE BILL No. 5670

March 18, 2004, Introduced by Rep. Pappageorge.

A Dbill to amend 1969 PA 306, entitled
"Adm ni strative procedures act of 1969,"
by amendi ng sections 24, 41, 42, 45, 45a, 51, and 52 (MCL 24. 224,
24. 241, 24.242, 24.245, 24.245a, 24.251, and 24.252), sections
24, 41, 42, 45, 45a, and 52 as anended by 2004 PA 23.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 24. (1) Before the adoption of a guideline, an agency
shal |l give electronic notice of the proposed guideline to the
commttee, the office of regulatory reform and each person who
requested the agency in witing or electronically for advance
noti ce of proposed action that nay affect the person. The
commttee shall electronically provide the notice of the proposed
gui deline not later than the next business day after receipt of
the notice fromthe agency to nenbers of the commttee and to

menbers of the standing commttees of the senate and house of
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representatives that deal with the subject nmatter of the proposed
guideline. The notice shall be given by mail, in witing, or
el ectronically transmtted to the | ast address specified by the
person requesting the agency for advanced notice of proposed
action that may affect that person. A request for notice is
renewabl e each Decenber. —Only—-eleetronie— Any notice —shall—be
gi-ven— under this section to any nenber or agency of the
| egi sl ati ve and executive branches shall be given
el ectronically.

(2) The notice required by subsection (1) shall include al
of the follow ng:

(a) A statenent of the terns or substance of the proposed
gui del ine, a description of the subjects and issues involved, and
t he proposed effective date of the guideline.

(b) A statenent that the addressee nmay express any views or
argunents regarding the proposed guideline or the guideline's
ef fect on a person.

(c) The address to which witten comments may be sent and the
date by which comments shall be nailed or electronically
transmtted, which date shall not be less than 35 days fromthe
date of the mailing or electronic transmttal of the notice.

(d) Areference to the specific statutory provision about
whi ch the proposed guideline states a policy.

Sec. 41. (1) Except as provided in section 44, before the
adoption of a rule, an agency, or the office of regulatory
reform shall give notice of a public hearing and offer a person

an opportunity to present data, views, questions, and argunents.
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3
The notice shall be given within the tinme prescribed by any
applicable statute, or if none, in the manner prescribed in
section 42(1).

(2) The notice described in subsection (1) shall include all
of the follow ng:

(a) Areference to the statutory authority under which the
action is proposed.

(b) The time and place of the public hearing and a st atenent
of the manner in which data, views, questions, and argunments may
be submtted by a person to the agency at other tines.

(c) A statenent of the ternms or substance of the proposed
rule, a description of the subjects and issues involved, and the
proposed effective date of the rule.

(3) The agency, or the office of regulatory reformacting on
behal f of an agency, shall transmt copies of the notice to each
person who requested the agency in witing or electronically for
advance notice of proposed action that may affect the person. |If
requested, the notice shall be by mail, in witing, or
electronically to the | ast address specified by the person.

(4) The public hearing shall comply with any applicable
statute, but is not subject to the provisions governing a
cont ested case.

(5) The head of the pronul gating agency or 1 or nobre persons
desi gnated by the head of the agency who have know edge of the
subj ect matter of the proposed rule shall be present at the
public hearing and shall participate in the discussion of the

proposed rul e.
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Sec. 42. (1) Except as provided in section 44, at a
m ni mum an agency, or the office of regulatory reformacting on
behal f of the agency, shall publish the notice of public hearing
as prescribed in any applicable statute or, if none, the agency,
or the office of regulatory reformacting on behalf of the
agency, shall publish the notice not |less than 10 days and not
nore than 60 days before the date of the public hearing in at
| east 3 newspapers of general circulation in different parts of
the state, 1 of which shall be in the Upper Peninsul a.

(2) Additional nethods that may be enpl oyed by the agency, or
the office of regulatory reformacting on behalf of the agency,
dependi ng upon the circunstances, include publication in trade,

i ndustry, governnental, or professional publications or posting
on the —ageney-s— website of the agency or the office of
regul atory reform

(3) In addition to the requirenments of subsection (1), the
agency shall electronically submt a copy of the notice of public
hearing to the office of regulatory reformfor publication in the
M chigan register. |If the office of regulatory reformsubmtted
the notice of public hearing on behalf of the agency, the office
of regulatory reformshall publish the notice of public hearing
in the Mchigan register. An agency's notice shall be published
in the Mchigan register before the public hearing and the agency
shall electronically file a copy of the notice of public hearing
with the office of regulatory reform Wthin 7 days after
recei pt of the notice of public hearing, the office of regulatory

reformshall do all of the follow ng before the public hearing:
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(a) Electronically transmt a copy of the notice of public
hearing to the commttee.

(b) Provide notice electronically through publicly accessible
i nternet nedia.

(4) After the office of regulatory reformelectronically
transmts a copy of the notice of public hearing to the
committee, the conmttee shall electronically transmt copies of
the notice of public hearing, not |ater than the next business
day after receipt of the notice fromthe office of regulatory
reform to each nenber of the conmttee and to the nmenbers of the
standing comm ttees of the senate and house of representatives
that deal with the subject matter of the proposed rule.

(5) After receipt of the notice of public hearing filed under
subsection (3), the committee may neet to consider the proposed
rule, take testinony, and provide the agency with the conmttee's
i nformal response to the rule.

Sec. 45. (1) —Fhe— Except as otherw se provided for in this
subsection, the agency shall submt the proposed rule to the
| egi sl ative service bureau for its formal certification. The
submi ssion to the | egislative service bureau for form
certification shall be in the formof —4-—paper—copies—and
el ectronic transmssion. |f requested by the |egislative service
bureau, the office of regulatory reformshall also transmt up to
4 paper copies of the proposed rule. The |egislative service
bureau shall pronmptly issue a certificate of approval indicating
a determination that a proposed rule is proper as to all matters

of form classification, and arrangenent. |If the |egislative
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service bureau fails to issue a certificate of approval within 21
cal endar days after receipt of the subm ssion for formal
certification, the office of regulatory reformmay issue a
certificate of approval. |If the subm ssion to the legislative
service bureau is returned by the |l egislative service bureau to
t he agency before the expiration of the 21-cal endar-day tine
period, the 21-calendar-day tinme period is tolled until the rule
is resubmtted by the agency. The renmi nder of the
21-cal endar-day tinme period or 6 cal endar days, whichever is
| onger, shall be available for consideration by the |egislative
service bureau for formal certification of the rule. The office
of regulatory reform may approve a proposed rule if it considers
t he proposed rule to be | egal.

(2) Except as provided in subsection (6), after notice is
given as provided in this act and before the agency proposing the
rule has formally adopted the rule, the agency shall prepare an
agency report containing a synopsis of the corments contained in
the public hearing record and a copy of the regulatory inpact
statenent required under subsection (3). In the report, the
agency shall describe any changes in the proposed rules that were
made by the agency after the public hearing. The office of
regul atory reformshall transmt by —tetter— notice of
transmttal to the commttee copies of the rule, the agency
reports, a copy of the regulatory inpact statenent, and
certificates of approval fromthe |egislative service bureau and
the office of regulatory reform The office of regulatory reform

shall also electronically submt a copy of the rule, any agency
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reports required under this subsection, any regul atory inpact
statenents required under subsection (3), and any certificates of
approval required under subsection (1) to the conmttee. The
agency shall electronically transmt to the conmttee the records
described in this subsection within 1 year after the date of the
| ast public hearing on the proposed rule unless the proposed rule
is a resubm ssion under section 45a(7).

(3) Except for a rule pronul gated under sections 33, 44, and
48, the agency shall prepare and include with the notice of
transmttal a regulatory inpact statenment containing all of the

foll owi ng information:

(a) A conparison of the proposed rule to parallel federa
rules or standards set by a state or national |icensing agency or
accreditation association, if any exist.

(b) An identification of the behavior and frequency of
behavior that the rule is designed to alter

(c) An identification of the harmresulting fromthe behavior
that the rule is designed to alter and the likelihood that the
harmw || occur in the absence of the rule.

(d) An estimate of the change in the frequency of the
target ed behavi or expected fromthe rule.

(e) An identification of the businesses, groups, or
i ndi viduals who will be directly affected by, bear the cost of,
or directly benefit fromthe rule.

(f) An identification of any reasonable alternatives to
regul ati on pursuant to the proposed rule that woul d achi eve the

sanme or simlar goals.
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(g) A discussion of the feasibility of establishing a
regul atory programsimlar to that proposed in the rule that
woul d operate through market-based nechani sns.

(h) An estimate of the cost of rule inposition on the agency
promul gating the rule.

(i) An estimate of the actual statew de conpliance costs of
t he proposed rul e on individuals.

(j) An estimate of the actual statew de conpliance costs of
t he proposed rul e on busi nesses and ot her groups.

(k) An identification of any disproportionate inpact the
proposed rul e may have on snmall busi nesses because of their
Si ze.

(I) An identification of the nature of any report and the
estimated cost of its preparation by small business required to
conply with the proposed rule.

(m An analysis of the costs of compliance for all small
busi nesses affected by the proposed rule, including costs of
equi pnent, supplies, labor, and increased adm nistrative costs.

(n) An identification of the nature and estimated cost of any
| egal consulting and accounting services that small busi nesses
woul d incur in conplying with the proposed rule.

(0) An estimate of the ability of small businesses to absorb
the costs estimted under subdivisions (I) through (n) w thout
suffering econom c harm and w thout adversely affecting
conpetition in the marketpl ace.

(p) An estimate of the cost, if any, to the agency of

adm nistering or enforcing a rule that exenpts or sets |esser
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standards for conpliance by small businesses.

(g) An identification of the inpact on the public interest of
exenpting or setting | esser standards of conpliance for small
busi nesses.

(r) A statenent describing the manner in which the agency
reduced the econom c inpact of the rule on small businesses or a
st at enent descri bing the reasons such a reduction was not
feasi bl e.

(s) A statenent describing whether and how t he agency has
i nvol ved smal | busi nesses in the devel opnent of the rule.

(t) An estimate of the primary and direct benefits of the
rule.

(u) An estimate of any cost reductions to businesses,

i ndi vidual s, groups of individuals, or governmental units as a
result of the rule.

(v) An estimate of any increase in revenues to state or | ocal

governmental units as a result of the rule.

(w) An estimate of any secondary or indirect benefits of the
rule.

(x) An identification of the sources the agency relied upon
in conpiling the regulatory inpact statenent.

(y) Any other information required by the office of
regul atory reform

(4) The agency shall electronically transmt the regulatory
i npact statement required under subsection (3) to the office of
regul atory reformat |east 28 days before the public hearing

required pursuant to section 42. Before the public hearing can
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10
be held, the regul atory inpact statenment nust be reviewed and
approved by the office of regulatory reform The agency shal
al so electronically transmt a copy of the regul atory inpact
statement to the conmmttee before the public hearing and the
agency shall nake copies available to the public at the public
heari ng.

(5) The commttee shall electronically transmt to the senate
fiscal agency and the house fiscal agency a copy of each rule and
regul atory inpact statenent filed with the commttee, as well as
a copy of the agenda identifying the proposed rules to be
considered by the commttee. The senate fiscal agency and the
house fiscal agency shall analyze each proposed rule for possible
fiscal inplications that, if the rule were adopted, would result
in additional appropriations in the current fiscal year or conmt
the legislature to an appropriation in a future fiscal year. The
senate fiscal agency and the house fiscal agency shal
electronically report their findings to the senate and house
appropriations conmttees and to the commttee before the date of
consideration of the proposed rule by the conmttee.

(6) Subsections (2), (3), and (4) do not apply to a rule that
i s promul gated under sections 33, 44, and 48.

Sec. 45a. (1) Except as otherw se provided for in
subsections (7) and (8), after receipt by the conmttee of the
notice of transmttal specified in section 45(2), the conmmttee
has —21-ecalendar— 15 session days in which to consider the rule
and to object to the rule by filing a notice of objection

approved by a concurrent majority of the commttee nenbers or the
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commttee may, by concurrent mgjority, waive the remaining
session days. If the commttee waives the remaining session
days, the clerk of the commttee shall pronptly notify the office
of regulatory reformof the waiver by electronic transm ssion. A
notice of objection may only be approved by the comrittee if the
commttee affirmatively determ nes by a concurrent majority that
1 or nore of the follow ng conditions exist:

(a) The agency | acks statutory authority for the rule.

(b) The agency is exceeding the statutory scope of its
rul e-maki ng authority.

(c) There exists an energency relating to the public health,
safety, and welfare that woul d warrant disapproval of the rule.

(d) The rule is in conflict with state | aw.

(e) A substantial change in circunstances has occurred since
enactnent of the | aw upon which the proposed rule is based.

(f) The rule is arbitrary or capricious.

(g) The rule is unduly burdensome to the public or to a
licensee |icensed by the rule.

(2) If the commttee does not file a notice of objection
within the tinme period prescribed in subsection (1) or if the
comm ttee waives the remaining session days by concurrent
majority, the office of regulatory reformmy imediately file
the rule, wth the —eertificates— certificate of approval
required under section 45(1), wth the secretary of state. The
rule shall take effect 7-days—afterthe dateof— imediately
upon its filing unless a |later date is indicated within the

rul e.
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(3) If the conmttee files a notice of objection within the
time period prescribed in subsection (1), the commttee chair,
the alternate chair, or any nenber of the commttee shall cause
bills to be introduced in both houses of the |egislature
si mul t aneously. Each house shall place the bill or bills
directly on its calendar. The bills shall contain 1 or nore of
t he foll ow ng:

(a) Arescission of a rule upon its effective date.

(b) A repeal of the statutory provision under which the rule
was aut hori zed.

(c) Abill staying the effective date of the proposed rule
for up to 1 year.

(4) The notice of objection filed under subsection (3) stays
the ability of the office of regulatory reformto file the rule
wWith the secretary of state —fer— until the earlier of the
foll ow ng: —tire—periods:-

(a) ' ded | bdivisi b ey
consecutive—calendar— Fifteen session days after the notice of

objection is filed under subsection (3).

(b) —tf botht he L eais) , ,

06560' 04 LBO



© 00 N o o0~ W N P

N N N N N N NN P P R R R R R R P
N~ o oo M WN P O © 0N OO0~ WOWDN P O

13
calendar—days— The date of the rescission of the issuance of the
noti ce of objection, approved by a concurrent majority of the
commttee nenbers. The commttee may neet to rescind the
i ssuance of the notice of objection under this subdivision. If
the conmttee rescinds the issuance of a notice of objection
under this subdivision, the clerk of the commttee shall pronptly
notify the office of regulatory reformby electronic transm ssion

of the recission.

(5) If the legislation introduced pursuant to subsection (3)
is defeated in either house and if the vote by which the
legislation failed to pass is not reconsidered in conpliance with
the rules of that house, or if legislation introduced pursuant to
subsection (3) is not adopted by both houses within the tine
period specified in subsection (4), the office of regulatory

reformmy file the rule with the secretary of state. —Upen

fHng—wth-the secretaryof state,—the— The rul e shall take
ef fect 7+days—after—the— inmmediately upon filing —date— with the

secretary of state unless a later date is specified within the
rule.
(6) If the legislation introduced pursuant to subsection (3)

is enacted by the |l egislature and presented to the governor
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Wi thin the 21-day— 15-session-day period, the rules do not
becone effective unless the legislation is vetoed by the governor
as provided by law. |If the governor vetoes the |egislation, the
office of regulatory reformmy file the rules inmediately. The
rule shall take effect 7 days after the date of its filing unless
a later effective date is indicated within the rule.

(7) An agency may withdraw a proposed rul e under the
foll owi ng conditions:

(a) Wth perm ssion of the conmttee chair and alternate
chair, the agency may withdraw the rule and resubmt it. |If
perm ssion to withdraw is granted, the —2i-day— 15-session-day
time period described in subsection (1) is tolled until the rule
is resubmtted, except that the commttee shall have at |east —#
calendar— 6 session days after resubm ssion to consider the
resubmtted rule. —TFheperiodof—time betweenwthdrawal—and
resubm ssion of the rule is not counted toward the 63-day limt
for—rule—consideration—descri-bedinsubsection{4){b)—

(b) Wthout perm ssion of the commttee chair and alternate
chair, the agency may withdraw the rule and resubmt it. |If
perm ssion to withdraw is not granted, a new and untoll ed

—21-day— 15-session-day tinme period described in subsection (1)
shal I begi n upon resubm ssion of the rule to the commttee for
consi der ati on.

(8) Subsections (1) through (5) do not apply to rules adopted
under sections 33, 44, and 48.

(9) As used in this section only, "session day" neans each

day in which both the house of representatives and the senate
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convene in session.
Sec. 51. If the —JeiAt— comm ttee, —on—-admnistrative
rules— an appropriate standing commttee, or a nenber of the
| egi sl ature believes that a pronulgated rule or any part thereof
is unauthorized, is not within legislative intent, or is
i nexpedi ent, the conmttee or nenber nmay —de—either—or—bothof
thefolHowing:—
I Luti | :
: .t he | eais! . I I . . T

i | of 4 Lo | . . T Lot I
constitutetegistativeapproval—of the rule—
——{b)+tntroduce— introduce a bill at a regul ar session, or
special session if included in a governor's nessage, which in
ef fect anmends or rescinds the rule.

Sec. 52. (1) If authorized by concurrent resolution of the
| egi slature, the conmttee, acting between regul ar sessions, may
suspend a rule or a part of a rule pronulgated during the interim
bet ween regul ar sessi ons.

(2) The commttee shall electronically notify the agency

promul gating the rule, the secretary of state, —the-departrwent—of
managerent—and-budget— and the office of regulatory reform of

any rule or part of a rule the commttee suspends. A rule or
part of a rule suspended under this section shall not be
published in the Mchigan register or in the M chigan

adm ni strative code while suspended.
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1 (3) A rule suspended by the commttee continues to be
2 suspended not | onger than the end of the next regular |egislative

3 session.
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