HOUSE BILL No. 5833

1
2
3

HOUSE BILL No. 5833

April 29, 2004, Introduced by Reps. Milosch, Bisbee, Stahl, Brandenburg, Wenke, Huizenga,
Palsrok and Shulman and referred to the Committee on Commerce.

A bill to anend 1941 PA 174, entitled

"An act to authorize the establishnment and the mai nt enance of
common trust funds; to authorize investnments or participations
therein; to define the requirenents and terns thereof and the
conditions and ternms governing investnents or participations
therein and the adm ssion and withdrawal of such investnents or
participations; to prescribe and define the rights, powers and
duti es of banks, trust conpanies, fiduciaries, participants,
beneficiaries and other persons with respect thereto; to provide
for the regul ation and supervision thereof; and to repeal acts
and parts of acts inconsistent with the provisions of this act,"

by amending the title and sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, and 13 (MCL 555.101, 555.102, 555.103, 555.104, 555.105,
555. 106, 555.107, 555.108, 555.109, 555.110, 555.111, 555.112,
and 555.113), section 1 as amended by 1984 PA 101 and section 9
as anmended by 1986 PA 23, and by addi ng sections 4a and 5a.
THE PECPLE OF THE STATE OF M CH GAN ENACT
TI TLE

An act to authorize the establishnent and the mai ntenance of

comon trust funds and coll ective investnent funds; to authorize
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2
i nvestnments or participations —therein— in those funds; to define
t he requirenents and terns —thereof—and— of those funds, the
conditions and ternms governing investnments or participations
—theretn— in those funds, and the adm ssion and withdrawal of
—sueh— those investnents or participations; to prescribe and
define the rights, powers, and duties of banks, trust conpanies,
fiduciaries, participants, beneficiaries, and other persons with
respect —thereteo— to conmon trust funds and coll ective investnent
funds; and to provide for the regul ation and supervi sion
~thereof; and to repeal acts and parts of acts inconsistent wth
theprovistons—of this—aet— of those funds.

Sec. 1. (1) This act shall be known and may be cited as the
"col lective investment funds act".

(2) As used in this act:

(a) "Collective investnent fund" neans a fund maintai ned by a
financial institution or by 1 or nore affiliated financi al
institutions that consists solely of assets of retirenent,
pension, profit sharing, stock bonus, or other trusts that are
exenpt from federal inconme tax.

(b) "Common trust fund" means a fund nmintained by a
financial institution or 1 or nore affiliated financial
institutions exclusively for the collective investnent and
rei nvestment of noney contributed to the fund by the financial
institution or the affiliated financial institutions in its
capacity as a fiduciary or cofiduciary.

(c) "Fiduciary" nmeans a financial institution or other person

acting in the capacity of guardi an, conservator, persona
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representative, or trustee, either solely or together with
ot hers, or custodian under a uniformgift or transfer to mnors
act of any state.

(d) =2— "Financial institution" nmeans —a— any of the
fol |l ow ng:

(1) A state bank, national bank, state or federally chartered
savi ngs and | oan association, or its —whely-ewred— wholly owned
subsidiary. ——eo+

(ii)) A trust conpany —— authorized to act in a fiduciary
capacity in this state. —er—a

(iii) A nenber of an affiliated group within the neaning of
section 1504 of the internal revenue code —whieh— of 1986 t hat
i ncl udes —any—oftheabove—and-which— an entity described in
subpar agraph (i) or (ii) that is authorized to act in a fiduciary

capacity in any other state.
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(e) "Fund" neans a conmon trust fund or a collective
i nvest ment fund.

(f) "Plan" neans the witten plan for a fund described in
section 4.

Sec. 2. —Estabb-shrent—ofcommmntrust—funds—
——Any— A financial institution may establish, maintain, and

adm nister 1 or nore —commmAtrust— funds. —foer—the purpose-of

: o . . Lt L duci i duci _
Sec. 3. —tnvestrentincommntrustfunds—

—Any— A financial institution in its capacity as a fiduciary
or cofiduciary ——whether such fiduciary capacity arose before or
s—ereatedafter thisact takeseffeet;— nmay invest funds —which
that it lawmfully holds for investnment in —sueh— that capacity in
interests or participations in 1 or nore common trust funds, if
—sueh— the investnment is not prohibited by the instrunment,
j udgnent, decree, or order creating the fiduciary relationship

’ BTN I : i duciaries—the £ ol
. : : . | duci
cofidueciaries—to—suchinvestient— A financial institution may
i nvest assets of retirenment, pension, profit sharing, stock
bonus, or other enployee benefit trusts exenpt from federa
income tax that the financial institution holds in any capacity,

i ncluding agent, in a collective investnment fund.

01048' 03 DAM



© 00 N o o0 B~ W N P

N N N N N N NN P P R R R R R R RP
N~ o o M WN P O © 0N OO0~ WDN P O

5
Sec. 4. (1) —Provisions—of commpntrustfunds—and-the
effect thereof — Fach commontrust fund shall be establishedand
pai-ptailned— A financial institution shall establish and nmaintain

a fund in accordance with a witten plan {+referredto-herein-as
the—plan)— approved by resolution of the board of directors of

the financial institution —and-approvedin—witing by conpetent
legal—counsel—Fhe planshal—provide that the commnrtrustfund
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or by a commttee authorized by the board. The plan shal

contain full and detailed provisions as to the manner in which
the financial institution will operate the fund, including, but
not limted to, all of the follow ng provisions:

(a) The investnment powers and policies with respect to the
fund.

(b) The allocation of income, profits, and | osses.

(c) The fees and expenses that the financial institution wll
charge to the fund and to participating accounts.

(d) The terns and conditions governing the adm ssion and
wi t hdrawal of participating accounts.

(e) How participating accounts will be audited.

(f) The basis and nethod of valuing assets in the fund.

(g) The expected frequency of income distribution fromthe
fund to participating accounts.

(h) The m ni num frequency of valuation of fund assets.

(i) The period of tine following a valuation date in which a

valuation of fund assets nust be nade.
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(j) The bases upon which the financial institution my
term nate the funds.

(k) Any other matters necessary to define clearly the rights
of participating accounts.

(2) Afinancial institution shall nmake a copy of a witten
pl an described in subsection (1) available at its principal
office for inspection during all regular business hours and shal
provi de a copy of the plan to any person who requests it.

Sec. 4a. (1) At least once during each 12-nonth period, a
financial institution adm nistering a fund shall arrange for an
audit of the fund by auditors responsible only to the board of
directors of the financial institution.

(2) At |east once during each 12-nonth period, a financial
institution adm nistering a fund shall prepare a financial report
of the fund based on the audit required in subsection (1). The
report shall disclose the fund's fees and expenses, a |ist of
investnents in the fund, the cost and current narket val ue of
each investnent, and a statenent covering the period after the
previous report that shows all of the foll owi ng, organized by
type of investnent:

(a) A summary of purchases, including costs.

(b) A summary of sales, including profit or loss and any
ot her investnent changes.

(c) Income to and di sbursenents fromthe fund.

(d) A description of any investnents in default.

(3) Afinancial institution admnistering a fund shal

provi de a copy of the report described in section (1), or provide
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notice that a copy of the report is avail abl e upon request
wi t hout charge, to each person who ordinarily would receive a
regul ar periodic accounting with respect to each participating
account. The financial institution may provide a copy of the
report to prospective custoners and may provide a copy of the
report upon request to any person for a reasonabl e charge.

Sec. 5. —tnvestrwents—of commptrustfunds—

state— A financial institution nmay invest and reinvest the
assets of a fund in accordance with the plan for that fund.

Sec. 5a. (1) Afinancial institution admnistering a fund
shall not have an interest in that fund other than in its
fiduciary capacity. |If, because of a creditor relationship or
otherwise, a financial institution acquires an interest in a
participating account, the financial institution shall w thdraw
the participating account fromthe fund on the next w thdrawal
date. However, a financial institution may invest assets that it
holds as fiduciary for its own enployees in a fund.

(2) Afinancial institution adm nistering a common trust fund
or a collective investnent fund shall not nake any | oan secured
by a participant's interest in the fund. An unsecured advance to
a fiduciary account participating in the fund until the tine of

t he next valuation date does not constitute the acquisition of an
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interest in a participating account by the financi al

institution.

(3) Afinancial institution admnistering a fund may purchase

for its own account any defaulted investnent held by the fund
rather than segregating the investment as provided in section 8,
if, in the judgnent of the financial institution, the cost of
segregating the investnment is excessive in light of the nmarket
value of the investnment. |If a financial institution elects to
purchase a defaulted investnent, it shall purchase it for its
mar ket val ue or the sum of cost and accrued unpaid i nterest on

t he defaulted investment, whichever is greater.

Sec. 6. (1) —Partieipations—incompnrtrustfunds— TFhe— A
financial institution shall clearly designate —elearly—upoen— in
its records the —nanes—of the fiduciary— accounts —en—behalfof

hich the fi Lal : on- i duci i duei ’
owns—a—participationinthe comrontrust—fund,— invested in each
fund and the extent of the interest of —suehfiduciaryacecounts
thereih— each account in each fund.

o o be_i

(2) Afinancial institution admnistering a fund shall not
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issue a certificate or other docunent representing a direct or
indirect interest in the fund, except to provide a w thdraw ng
account with a record of an interest in a segregated investnent.

(3) —Ne— A fiduciary account owning or hol ding an investnent
or participation in a —commntrust—fund—or—anycertificateof
partiecipationtherein—shal—bedeeredto— fund has a
proportionate undivided interest in the fund's assets. The
fiduciary account does not have individual ownership of any asset
in —such comon trust— the fund. — but should be deened to have

| . i vided i .
fund—

Sec. 7. —Managernent—of commAtrust—funds—
——Fhe— A financial institution —shall—havethe— has excl usive
managenent and control of —each—ecoemn—trust— a fund adm ni stered
by it — and the sole right at any tinme to sell, convert,
exchange, transfer, or otherw se change or di spose of the assets
conprising the —same— fund. Exclusive managenent and contro
include, but are not |limted to, the right to del egate
responsibilities to others to the extent a fiduciary may del egate

responsibilities under the laws of this state. The ownership of

—sdueh— assets —shall—be-solely+nthe— in a fund by a financia
institution —as—fduetary—and-shall—be consideredas—assets—held
by—+t—as— is solely as a fiduciary.
Sec. 8. Valuation of assets of.  and adnmssions to and
wHthdrawal-s—from—commpn—trust—funds—
| : | I ur i . hs-
he fi Lal . . . .  und_shal l

01048' 03 DAM



© 00 N o o0 B~ W N P

N N N N N N NN PR P R R R R R R P
N~ o oo WON P O © 0N OO0~ WDN P O

(1) Afinancial institution admnistering a fund that is not
invested primarily in real estate or other assets that are not
readi |y marketabl e shall determ ne the value of the fund' s assets
at | east every 3 nonths. A financial institution adm nistering a
fund that is invested primarily in real estate or other assets
that are not readily marketable shall determ ne the value of the
fund's assets at | east once a year. A financial institution
adm ni stering a fund shall admt an account to or w thdraw an
account fromthe fund only on the basis of a valuation described
in this section.

(2) Afinancial institution adm nistering a fund may admit an
account to or withdraw an account fromthe fund only if the
financial institution has approved a notice for or a notice of
intention of taking that action on or before the valuation date
on which the adm ssion or withdrawal is based. A request or

noti ce shall not be cancel ed or countermanded after the val uation
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dat e.

(3) Afinancial institution admnistering a fund shall make
di stributions to accounts withdrawing fromthe fund in cash,
ratably in kind, in a conbination of cash and ratably in kind, or
in any other manner consistent with applicable lawin the state
in which the financial institution maintains the fund. If an
investnment is withdrawmn in kind froma fund for the benefit of
all participants in the fund at the time of the w thdrawal but
the investnent is not distributed ratably in kind, the financi al
institution shall segregate and admi nister the investnent for the

benefit ratably of all participants in the fund at the tinme of

wi t hdr awnal .
Sec. 9. (1) A financial institution shall not invest any
. s i | admini by it

(1) 22— Afinancial institution admnistering a fund may
charge a reasonabl e —fee—and-recover—itsreasonableexpenses—for

Havested—in—participations—+nthefund— nmanagenent fee that does
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not exceed an anount equal to the value of legitimte services of
tangi bl e benefit to the participating accounts that woul d not
have been provided to the accounts were they not invested in the
fund.

(2) Afinancial institution adm nistering a common trust fund
may charge reasonabl e expenses incurred in operating a fund.

(3) —Fhe— A financial institution shall —abserb— pay the cost
of establishing or reorgani zi ng a —eemn—trust— fund.

(4) 33— Afinancial institution may deduct the fee and
expenses —allowable— al |l owed under —subseetion— subsections (1)
and (2) fromthe —eoemnrtrust— fund or fromthe participating
accounts in proportion to their interests in the —ecommatrust
fund.

Sec. 10. —Effeet—of mstakes—

—No— A mistake nade in good faith and in the exercise of due

care in —the— connection with the adm ni strati on of a —commn

trust— fund —shall—be deemedtobe— is not a violation of this
act or —ef— any rules or regul ations issued —pursuant—therete

under this act, if pronptly after discovery of the m stake the

financial institution takes whatever action —way—be practical—in

i s reasonabl e under the circunstances to remedy the m stake.

Sec. 11. —Rdules—and regulations—
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of the office of financial and insurance services nay pronul gate
and enforce rules regulating the adm nistration of funds under
this act pursuant to the adm nistrative procedures act of 1969,
1969 PA 306, MCL 24.201 to 24.328.
Sec. 12. —O-her—~compnrtrust—funds—

(1) I'n addition to investing assets in a fund, a financial

institution may invest assets that it holds as fiduciary in any
of the following, to the extent not prohibited by applicable
| aw;

(a) In any of the following |loans or obligations, if the
financial institution's only interest in the | oans or obligations
is its capacity as fiduciary:

(i) Asingle real estate |loan, a direct obligation of the
United States, or an obligation fully guaranteed by the United
States or a single fixed anmobunt security, obligation, or other
property, either real, personal, or m xed, of a single issuer.

(ii) A variable anount note of a borrower of prine credit, if
the financial institution uses the note solely for investnent of
funds held in its fiduciary accounts.

(b) I'n a fund mai ntained by the financial institution for the

col l ective investnent of cash bal ances received or held by a
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financial institution in its capacity as trustee, personal
representative, executor, admnistrator, guardian, or custodi an
under a uniformgifts or transfers to mnors act of any state
that the financial institution considers too small to be invested
separately to advantage. The total assets in a fund described in
t his subdivision shall not exceed $1, 000, 000.00 and the nunber of
participating accounts shall not exceed 100.

(c) I'n any investnent specifically authorized by the
instrument creating the fiduciary account or in a court order, in
the case of trusts created by a corporation, including its
affiliates and subsidiaries, or by several individual settlors
who are closely rel at ed.

(d) I'n any collective investnent authorized by applicable
law, including, but not limted to, an investnent under a preneed
funeral statute of any state.

(e) I'n any other manner described by the financia
institution in a witten plan approved by the financia
institution's state or federal regulator. 1In order to obtain a
speci al exenption, a financial institution shall submt to its
regulator a witten plan that sets forth all of the follow ng:

(1) The reason that the proposed fund requires a speci al
exenption.

(ii) The provisions of the proposed fund that are
i nconsistent with this act.

(iii) The provisions of this act for which the financial
institution seeks an exenption

(iv) The manner in which the proposed fund addresses the
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rights and interests of the participating accounts.

(2) For purposes of this section, a financial institution
acts as a fiduciary if the financial institution acts as any of
t he foll ow ng:

(a) A trustee, personal representative, executor
adm ni strator, registrar of stocks and bonds, transfer agent,
guar di an, assignee, receiver, or custodian under a uniformgifts
or transfers to mnors act of any state.

(b) An investnent adviser, if the financial institution
receives a fee for its investnent advice.

(c) I'n any capacity in which the financial institution
possesses investnent discretion on behalf of another.

(d) In any simlar capacity that a federal banking agency
havi ng authority over the financial institution may authorize
fromtime to tine.

Sec. 13. —Court—accountings—

Unl ess ordered by a court of conpetent jurisdiction, a
financial institution adm nistering a —eemmaAt+rust— fund —shat
not—be— is not required to —render— provide an accounting to a
court —aeccounting— With regard to —sueh— the fund. ——but—it—ray
by— By application to —theei+reuit——court,—in—chancery—of— the
state probate court with jurisdiction for a county in —whieh+t
this state where the financial institution has its principa
office, a financial institution may secure approval of —sueh— an

accounti ng —en—sdueh— under the conditions —as— established by the
court. —my—establ-sh-
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