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HOUSE BILL No. 6074

July 6, 2004, Introduced by Rep. Shulman and referred to the Committee on Appropriations.

A Dbill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng sections 21506, 21508, 21546, and 21548 ( MCL
324. 21506, 324.21508, 324.21546, and 324.21548), sections 21506
and 21508 as anended by 1995 PA 269 and sections 21546 and 21548
as anmended by 1996 PA 181; and to repeal acts and parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 21506. (1) The M chigan underground storage tank
financial assurance fund is created.

(2) The state treasurer shall direct the investnment of the
fund. Interest and earnings fromfund investnents shall be
credited to the fund.

(3) Money in the fund at the close of the fiscal year shal
remain in the fund and shall not |apse to the general fund.

(4) Except as provided in subsection (5), noney in the fund
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shall be expended only as follows and in the foll ow ng order of
priority:

(a) To pay off bonds or notes pursuant to this part plus any
anount necessary to maintain a fully funded debt reserve or other
reserve intended to secure the principal and interest on the
bonds or notes as may be required by resolution indenture or
ot her agreenment of the authority.

(b) For the reasonable adm nistrative cost of inplenenting
this part by the departnent, the departnent of treasury, the
departnment of attorney general, and the authority as annually
appropriated by the legislature. Adm nistrative costs include
the actual and necessary expenses incurred by the board and its
nmenbers in carrying out the duties inposed by this part. Total
adm ni strative costs expended under this subdivision shall not
exceed 7% of the fund's projected revenues in any year. Costs
incurred by the authority for the issuance of bonds or notes
whi ch may al so be payable fromthe proceeds of the bonds or notes
shall not be considered adm nistrative costs in making such a
det erm nati on.

(c) For paynent of rewards under section 21549.

(d) For the interest subsidy program established in
section 21522. The noney expended under this subdivision shal
not exceed 10% of the fund's projected revenues in any year.
However, 10% of the revenue of the fund during the first year of
the fund' s operation shall be expended on the interest subsidy
program If this noney is not expended during the first year,

this nmoney shall be carried over for expenditure in the
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3
succeedi ng years of the fund's operation. Additional fund
revenue shall not be set aside for the interest subsidy program
until all of the first year revenue is expended.

(e) For corrective action and indemification including al
of the follow ng:

(1) Payments for work invoices submtted prior to 5 p.m on
June 29, 1995 and approved by the departnent pursuant to this
part.

(ii) Payments for requests for indemification submtted
prior to 5 p.m on June 29, 1995 and approved by the depart nment
pursuant to this part.

(1it) Payments for work invoices or requests for
i ndemni fication that were submtted prior to 5 p.m on June 29,
1995 and denied by the departnent pursuant to this part but which
deni al s were subsequently reversed on appeal .

(5) Upon paynent in full of all obligations listed in

subsection (4), the state treasurer shall —fiHlew-th-the

: . . i nal ¢ all obli .
Lawtul-y—payable fromthefund— transfer all revenues received by

the fund to the cl eanup and redevel opnent fund created in section
20108.

(6) The board shall make reconmendations to the
appropriations conmttees in the senate and house of
representatives on the distribution and anount of adm nistrative
costs under subsection (4)(b). The board shall provide a copy of
t hese recommendati ons to each affected departmnent.

Sec. 21508. (1) An environnmental protection regulatory fee

07563' 04 JCB



© 00 N o o0~ W N P

N RN N N N N NN R P R B R R R R R R
~N o o0 A o WON PP O O 00O N o 0o r~ WwWN - O

4

is inmposed on all refined petroleum products sold for resale in

this state or consunption in this state. —Fheregulatoryfee

regul atory fee shall be charged for capacity utilization of

under ground storage tanks nmeasured on a per gallon basis. The
regul atory fee shall be charged against all refined petrol eum
products sold for resale in this state or consunption in this
state so as to not exclude any products that may be stored in an
underground tank at any point after the petroleumis refined.
The regul atory fee shall be 7/8 cent per gallon for each gall on
of refined petroleumsold for resale in this state or consunption
inthis state, with the per gallon charge being a direct neasure
of capacity utilization of an underground storage tank system

(2) The department of treasury shall precollect regulatory
fees from persons who refine petroleumin this state for resale
inthis state or consunption in this state and persons who inport
refined petroleuminto this state for resale in this state or
consunption in this state. The departnent of treasury shal
collect regulatory fees that can be collected at the sane tine as
t he sal es tax under section 6a of the general sales tax act, —Aet
No—167—of the PubleActs—of 1933, being—seetion205-56aof the
M-chi-gan—Conpiledtaws— 1933 PA 167, MCL 205.56a, at that tinme.

The remai nder of the regulatory fees shall be collected in the

manner determ ned by the state treasurer. —Noetwthstanding—any
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(3) Apublic utility with nore than 500,000 customers in this
state is exenpt fromany fee or assessnent inposed under this
part if that fee or assessnment is inposed on petrol eum used by

that public utility for the generation of steamor electricity.

(4) Al regulatory fees collected pursuant to this part shal

be deposited into the —enrergencyresponsefundcreatedin

(5) Consistent with the March 31, 1995 determ nation by the
state treasurer that revenue will not be sufficient to pay
expect ed expenditures, and consistent with the April 3, 1995
notice of the fund adm ni strator pursuant to subsection (6),
funding is no | onger available under this part for new clains,
wor k invoi ces, and requests for indemification received after 5
p.m on June 29, 1995. dainms, work invoices, and requests for
i ndemni fication received after 5 p.m on June 29, 1995 are not
eligible for funding under this part. Wrk invoices and requests
for indemification received prior to 5 p.m on June 29, 1995 may
be paid to the extent noney is available in the fund as provi ded
inthis part.

(6) If the state treasurer determnes that fund revenues wl|
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not be sufficient to pay expected expenditures fromthe fund, the
state treasurer shall notify the adm nistrator, and 90 days after
this notification has been given the adm nistrator shall not
accept any new work invoices or requests for indemification
Upon receiving this notification fromthe state treasurer, the
adm ni strator shall notify by certified mail the owners and
operators of petrol eum underground storage tank systens
regi stered under part 211 that funding under this part will no
| onger be available for new clains after the 90-day period has
expi red. However, work invoices and requests for indemnification
that were submitted to the adm nistrator prior to or during this
90-day period may be paid to the extent noney is available in the
fund as provided in this part.

(7) The departnment of treasury may audit, enforce, collect,
and assess the fee inposed by this part in the same nmanner and
subj ect to the sane requirenments as revenues coll ected pursuant
to —Act—No—122 of the PubliecActs—of 1941, beingsections205-1
to—205-31 of the MchiganConpitedtaws— 1941 PA 122, MCL 205.1
to 205.31

Sec. 21546. (1) This part does not create any liability on
behal f of the state. This part shall not be construed as nmaking
the state the guarantor of the fund.

(2) This part does not relieve any person who nay be eligible
to receive noney fromthe fund or the fornmer emergency response
fund fromany liability that he or she may i ncur as the owner or
operator of an underground storage tank system The state is not

assumng the liability of an owner or operator eligible for
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funding under this part; it is only providing assistance to such
owners or operators in neeting the financial responsibility
requirenents.

(3) If all bonds or notes of the authority payable fromthe
fund have been fully paid or provided for and if any provision of
this part is found to be unconstitutional by a court of conpetent
jurisdiction and the allowable tine for filing an appeal has
expired or the appellant has exhausted all of his or her avenues
of appeal, this whole part shall be considered unconstitutional
and invalid.

Sec. 21548. (1) —Beginning—August—8—1993.—a— A person who
makes or submts or causes to be nade or submtted either
directly or indirectly any statenent, report, affidavit,
application, claim bid, work invoice, or other request for
paynment or indemification under this part knowi ng that the
statenment, report, application, claim bid, work invoice, or
ot her request for paynment or indemification is false or
m sleading is guilty of a felony punishable by inprisonnment for
not nore than 5 years or a fine of not nore than $50, 000. 00, or
both. In addition to any penalty inposed under this subsection,
a person convicted under this subsection shall pay restitution to
the fund for the amount received in violation of this
subsecti on.

(2) A person who nmakes or submts or causes to be nade or
submtted either directly or indirectly any statenent, report,
application, claim bid, work invoice, or other request for

paynment or indemification under this part knowi ng that the
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statenment, report, affidavit, application, claim bid, work
i nvoi ce, or other request for paynent or indemification is
fal se, m sleading, or fraudulent, or who commts a fraudul ent
practice, is subject to a civil fine of not nore than $50, 000. 00
or twice the amount submtted, whichever is greater. 1In addition
to any civil fine inposed under this subsection, a person found
responsi bl e under this subsection shall pay restitution to the
fund for the anmount received in violation of this subsection
The legislature intends that this subsection be given retroactive
appl i cation.

(3) As used in subsection (2), "fraudulent" or "fraudul ent
practice" includes, but is not [imted to, the follow ng:

(a) Submitting a work invoice for the excavation, hauling,
di sposal, or provision of soil, sand, or backfill for an anount
greater than the | egal capacity of the carrying vehicle or
greater than was actually carried, excavated, disposed, or
provi ded.

(b) Subm tting paperwork for services done or work provided
that was not in fact provided or that was not directly provided
by the individual indicated on the paperworKk.

(c) Contam nating an otherw se clean resource or site with
contamnmi nated soil or product froma contam nated resource or
site.

(d) Returning any |oad of contam nated soil to its origina
site for reasons other than renediation of the soil

(e) Causing damage intentionally or as the result of gross

negl i gence to an underground storage tank system which damage
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results in a release at a site.

(f) Placing an underground storage tank systemat a
contam nated site where no underground storage tank system
previously existed for purposes of disguising the source of
contam nation or to obtain funding under this part.

(g) Submtting a work invoice for the excavation of soil from
a site that was renoved for reasons other than renoval of the
under ground storage tank system or renediation.

(h) Any intentional act or act of gross negligence that
causes or allows contam nation to spread at a site.

(i) Registration of a nonexistent underground storage tank
systemw th the departnent.

(j) Loaning to an owner or operator the co-pay anount
required under section 21514 and then subnitting or causing to be
submtted inflated clains or invoices designed to recoup the
co- pay anount.

(k) Confirmng a release w thout sinultaneously providing
notice to the owner or operator.

() Inflating bills or work invoices, or both, by adding
charges for work that was not perforned.

(m Submtting a false or msleading | aboratory report.

(n) Submtting bills or work invoices, or both, for sanpling,
testing, nonitoring, or excavation that are not justified by the
site condition.

(o) Falsely characterizing the contents of an underground
storage tank system for purposes of obtaining funding under this

part.
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(p) Submitting or causing to be submtted bills or work
i nvoi ces by or froma person who did not directly provide the
service.

(q) Characterizing |egal services as consulting services for
pur poses of obtaining funding under this part.

(r) Msrepresenting or concealing the identity, credentials,
affiliation, or qualifications of principals or persons seeking,
either directly or indirectly, funding or approval for
participation under this part.

(s) Falsifying a signature on a claimapplication or a work
i nvoi ce.

(t) Failing to accurately disclose the actual anmount and
carrier of unencunbered insurance coverage avail able for new
environnental inpairnment or professional liability clains.

(u) Any other act or om ssion of a false, fraudulent, or
m sl eadi ng nature undertaken in order to obtain funding under
this part.

(4) The attorney general or county prosecutor may conduct an
i nvestigation of an alleged violation of this section and bring
an action for a violation of this section.

(5) If the attorney general or county prosecutor has
reasonabl e cause to believe that a person has information or is
i n possession, custody, or control of any docunent or records,
however stored or enbodied, or tangible object which is rel evant
to an investigation of a violation or attenpted violation of this
part or a crine or attenpted crinme against the fund, the attorney

general or county prosecutor may, before bringing any action
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make an ex parte request to a magistrate for issuance of a
subpoena requiring that person to appear and be exam ned under
oath or to produce the docunment, records, or object for
i nspection and copying, or both. Service may be acconplished by
any means described in the Mchigan court rules. Requests made
by the attorney general may be brought in Ingham county.

(6) If a person objects to or otherwise fails to conply with
a subpoena served under subsection (5), an action nay be brought
in district court to enforce the demand. Actions filed by the
attorney general may be brought in Ingham county.

(7) The attorney general or county prosecutor may apply to
the district court for an order granting inmmunity to any person
who refuses to provide or objects to providing information,
docunents, records, or objects sought pursuant to this section.
If the judge is satisfied that it is in the interest of justice
that immunity be granted, he or she shall enter an order granting
immunity to the person and requiring themto appear and be
exam ned under oath or to produce the docunent, records, or
object for inspection and copying, or both.

(8) A person who fails to conply with a subpoena i ssued
pursuant to subsection (5) or a requirenment to appear and be
exam ned pursuant to subsection (7) is subject to a civil fine of
not nore than $25,000.00 for each day of conti nued
nonconpl i ance.

(9) In addition to any civil fines or crimnal penalties
i nposed under this part or the crimnal laws of this state, the

person found responsi ble shall repay any noney obtained directly
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or indirectly under this part. Mney owed pursuant to this
section constitutes a claimand lien by the fund upon any real or
personal property owned either directly or indirectly by the
person. This lien shall attach regardl ess of whether the person
is insolvent and may not be extingui shed or avoi ded by
bankruptcy. The lien inposed by this section has the force and
effect of a first in time and right judgnent |ien.

(10) Subsection (1) does not preclude prosecutions under
other laws of the state including, but not limted to, section

157a, 218, 248, 249, 280, or 422 of the M chigan penal code, —-Aet

Conpied—taws— 1931 PA 328, MCL 750.157a, 750.218, 750.248,
750. 249, 750.280, and 750.422.

(11) Al civil fines collected pursuant to this section shal
be apportioned in the foll ow ng manner:

(a) Fifty percent shall be deposited in the general fund and
shal |l be used by the department to fund fraud investigations
under this part.

(b) Twenty-five percent shall be paid to the office of the
county prosecutor or attorney general, whichever office brought
t he acti on.

(c) Twenty-five percent shall be paid to a | ocal police
departnent or sheriff's office, or a city or county health
department, if investigation by that office or departnment led to
the bringing of the action. |If nore than 1 office or departnent

is eligible for paynent under this subsection, division of
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paynent shall be on an equal basis. |If there is not a |loca
of fice or departnment that is entitled to paynent under this
subdi vi sion, the noney shall be forwarded to the state treasurer
for deposit into the —erergencyresponsefundcreatedin
seetien—21507— fund.

Enacting section 1. Section 21550 of the natural resources
and environnental protection act, 1994 PA 451, MCL 324. 21550, is

repeal ed.
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