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HOUSE BILL No. 6088

July 21, 2004, Introduced by Reps. Adamini, Ward and Gaffney and referred to the
Committee on Health Policy.

A Dbill to amend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 5131 and 20201 (MCL 333.5131 and 333.20201),
section 5131 as anmended by 1997 PA 57 and section 20201 as
anmended by 2001 PA 240.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 5131. (1) Al reports, records, and data pertaining to
testing, care, treatnent, reporting, and research, and
informati on pertaining to partner notification under
section 5114a, that are associated with the serious conmnuni cabl e
di seases or infections of HV infection and acquired
i mrunodefi ci ency syndrone are confidential. A person shal
rel ease reports, records, data, and information described in this
subsection only pursuant to this section or as otherw se

permtted or required under the health insurance portability and
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accountability act of 1996, Public Law 104-191, or regul ations
pronul gat ed under that act, 45 CFR parts 160 and 164.

(2) Except as otherw se provided by law, the test results of
atest for HHV infection or acquired i mmunodeficiency syndrone
and the fact that such a test was ordered is information that is
subj ect to section 2157 of the revised judicature act of 1961,

1961 PA 236, MCL 600. 2157.

(3) The disclosure of information pertaining to H'V infection

or acquired inmunodeficiency syndrome in response to a court
order and subpoena is limted to only the foll owing cases and is
subject to all of the followi ng restrictions:

(a) Acourt that is petitioned for an order to disclose the
i nformati on shall determ ne both of the foll ow ng:

(i) That other ways of obtaining the information are not
avai | abl e or would not be effective.

(ii) That the public interest and need for the disclosure

outwei gh the potential for injury to the patient.

(b) If a court issues an order for the disclosure of the
i nformation, the order shall do all of the follow ng:

(i) Limt disclosure to those parts of the patient's record
that are determ ned by the court to be essential to fulfill the
obj ective of the order

(i) Limt disclosure to those persons whose need for the
information is the basis for the order.

(iii) Include —sueh— ot her nmeasures as consi dered necessary
by the court to limt disclosure for the protection of the

pati ent.
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(4) A person who releases information pertaining to HV
i nfection or acquired inmunodeficiency syndrone to a | egislative
body shall not identify in the information a specific individua
who was tested or is being treated for H 'V infection or acquired
i mrunodefi ci ency syndrone.

(5) Subject to subsection (7), subsection (1) does not apply
to the foll ow ng:

(a) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired
i mmunodefici ency syndronme, if the information is disclosed to the
departnment, a local health departnment, or other health care
provider for 1 or nore of the foll ow ng purposes:

(i) To protect the health of an individual.

(ii) To prevent further transm ssion of H V.

(iit) To di agnose and care for a patient.

(b) I'nformation pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired
i mrunodefi ci ency syndrone, if the information is disclosed by a
physician or local health officer to an individual who is known
by the physician or |ocal health officer to be a contact of the
i ndi vidual who is HV infected or has been di agnosed as havi ng
acqui red i munodefici ency syndrone, if the physician or | ocal
health officer determ nes that the disclosure of the information
iS necessary to prevent a reasonably foreseeable risk of further
transm ssion of H'V. This subdivision inmposes an affirmative
duty upon a physician or local health officer to disclose

informati on pertaining to an individual who is HV infected or
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has been di agnosed as havi ng acquired i nmunodefi ci ency syndrone
to an individual who is known by the physician or |ocal health
officer to be a contact of the individual who is HV infected or
has been di agnosed as havi ng acquired i nmunodefi ci ency syndrone.
A physician or local health officer may di scharge the affirmative
duty inposed under this subdivision by referring the individua
who is HV infected or has been di agnosed as havi ng acquired
i mrunodefi ci ency syndrone to the appropriate | ocal health
departnent for assistance with partner notification under section
5114a. The physician or local health officer shall include as
part of the referral the nane and, if available, address and
t el ephone nunber of each individual known by the physician or
| ocal health officer to be a contact of the individual who is HV
i nfected or has been di agnosed as havi ng acquired
i mrunodefi ci ency syndrone.

(c) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired
i mrunodefi ci ency syndrone, if the information is disclosed by an
authorized representative of the departnment or by a |ocal health
of ficer to an enpl oyee of a school district, and if the
departnent representative or |ocal health officer determnes that
the disclosure is necessary to prevent a reasonably foreseeabl e
risk of transm ssion of H'V to pupils in the school district. An
enpl oyee of a school district to whominformation is disclosed
under this subdivision is subject to subsection (1).

(d) Information pertaining to an individual who is HV

i nfected or has been di agnosed as havi ng acquired
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i mmunodefici ency syndrone, if the disclosure is expressly
authorized in witing by the individual. This subdivision
applies only if the witten authorization is specific to HV
i nfection or acquired inmunodeficiency syndronme. |If the
i ndividual is a mnor or incapacitated, the witten authorization
may be executed by the parent or |egal guardian of the
i ndi vi dual .

(e) Information disclosed under section 5114, 5114a, 5119(3),
5129, 5204, or 20191 or information disclosed as required by rule
pronul gat ed under section 5111(1)(b) or (i).

(f) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired
i mmunodefici ency syndronme, if the information is part of a report
required under the child protection law, 1975 PA 238, MCL 722.621
to 722636 722.638.

(g) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired
i mrunodefi ci ency syndrone, if the information is disclosed by the
—departrent—of social—services— fam |y i ndependence agency, the
depart ment of —mental— community health, the probate court, or a
child placing agency in order to care for a mnor and to pl ace
the mnor with a child care organization |icensed under 1973 PA
116, MCL 722.111 to 722.128. The person disclosing the
information shall disclose it only to the director of the child
care organization or, if the child care organization is a private
home, to the individual who holds the license for the child care

organi zation. An individual to whominformation is disclosed

04768' 03 KAO



© 00 N o o0~ wWw N P

N N N N N N NN P P R R R R R R P
N~ o oo A WON P O © 00N OO0~ WDN P O

6
under this subdivision is subject to subsection (1). As used in
this subdivision, "child care organi zation" and "child pl aci ng
agency" nmean those terns as defined in section 1 of 1973 PA 116,
MCL 722. 111.

(6) A person who releases the results of an H'V test or other
i nformati on described in subsection (1) in conpliance with
subsection (5) is imune fromcivil or crimnal liability and
adm ni strative penalties including, but not limted to, |icensure
sanctions, for the release of that information.

(7) A person who discloses information under subsection (5)
shall not include in the disclosure information that identifies
the individual to whomthe information pertains, unless the
identifying information is determ ned by the person making the
di scl osure to be reasonably necessary to prevent a foreseeable
risk of transm ssion of H'V or the identifying information is
required to be disclosed under the health insurance portability
and accountability act of 1996, Public Law 104-191, or
regul ati ons pronul gated under that act, 45 CFR parts 160 and
164. This subsection does not apply to information disclosed
under subsection (5)(d), (f), or (9).

(8) A person who violates this section is guilty of a
m sdeneanor, punishable by inprisonnment for not nore than 1 year
or a fine of not nore than $5,000.00, or both, and is liable in a
civil action for actual damages or $1, 000.00, whichever is
greater, and costs and reasonable attorney fees. This subsection
al so applies to the enployer of a person who violates this

section, unless the enployer had in effect at the tine of the
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vi ol ati on reasonabl e precauti ons designed to prevent the
vi ol ati on.

Sec. 20201. (1) A health facility or agency that provides
services directly to patients or residents and is |icensed under
this article shall adopt a policy describing the rights and
responsibilities of patients or residents admtted to the health
facility or agency. Except for a licensed health maintenance
organi zati on which shall conply with chapter 35 of the insurance
code of 1956, 1956 PA 218, MCL 500. 3501 to 500.3580, the policy
shall be posted at a public place in the health facility or
agency and shall be provided to each nmenber of the health
facility or agency staff. Patients or residents shall be treated
in accordance with the policy.

(2) The policy describing the rights and responsibilities of
patients or residents required under subsection (1) shall
include, as a minimum all of the follow ng:

(a) A patient or resident shall not be denied appropriate
care on the basis of race, religion, color, national origin, sex,

age, disability, marital status, sexual preference, or source of

payment .
(b) An individual who is or has been a patient or resident
entitled to inspect, or receive for a reasonable fee, a copy of

his or her nedical record upon request. —-A- Except as otherw se
permtted or required under the health insurance portability and
accountability act of 1996, Public Law 104-191, or regul ations
promul gated under that act, 45 CFR parts 160 and 164, a third

party shall not be given a copy of the patient's or resident's
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nmedi cal record without prior authorization of the patient or
resi dent.

(c) Apatient or resident is entitled to confidenti al
treatment of personal and nedical records, and may refuse their
rel ease to a person outside the health facility or agency except
as required because of a transfer to another health care
facility, —er— as required by law or third party paynent
contract, or as required under the health insurance portability
and accountability act of 1996, Public Law 104-191, or
regul ati ons pronul gated under that act, 45 CFR parts 160 and
164.

(d) A patient or resident is entitled to privacy, to the
extent feasible, in treatnment and in caring for personal needs
Wi th consideration, respect, and full recognition of his or her
dignity and individuality.

(e) A patient or resident is entitled to receive adequate and
appropriate care, and to receive, fromthe appropriate individua
within the health facility or agency, information about his or
her medi cal condition, proposed course of treatnent, and
prospects for recovery, in ternms that the patient or resident can
under stand, unless nedically contraindi cated as docunented by the
attendi ng physician in the nmedical record.

(f) A patient or resident is entitled to refuse treatnent to
the extent provided by law and to be infornmed of the consequences
of that refusal. |If a refusal of treatnment prevents a health
facility or agency or its staff from providing appropriate care

according to ethical and professional standards, the rel ationship
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with the patient or resident may be term nated upon reasonabl e
noti ce.

(g) Apatient or resident is entitled to exercise his or her
rights as a patient or resident and as a citizen, and to this end
may present grievances or recomend changes in policies and
services on behalf of hinself or herself or others to the health
facility or agency staff, to governmental officials, or to
anot her person of his or her choice within or outside the health
facility or agency, free fromrestraint, interference, coercion,
di scrimnation, or reprisal. A patient or resident is entitled
to informati on about the health facility's or agency's policies
and procedures for initiation, review, and resolution of patient
or resident conplaints.

(h) A patient or resident is entitled to information
concerning an experinental procedure proposed as a part of his or
her care and has the right to refuse to participate in the
experimental procedure w thout jeopardizing his or her continuing
care.

(i) A patient or resident is entitled to receive and exam ne
an expl anation of his or her bill regardless of the source of
paynment and to receive, upon request, information relating to
fi nanci al assistance available through the health facility or
agency.

(j) Apatient or resident is entitled to know who is
responsi ble for and who is providing his or her direct care, is
entitled to receive informati on concerning his or her continuing

health needs and alternatives for neeting those needs, and to be
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involved in his or her discharge planning, if appropriate.

(k) A patient or resident is entitled to associate and have
private comuni cati ons and consultations with his or her
physician, attorney, or any other person of his or her choice and
to send and receive personal mail unopened on the same day it is
received at the health facility or agency, unless nedically
contrai ndi cated as documented by the attending physician in the
nmedi cal record. A patient's or resident's civil and religious
liberties, including the right to i ndependent personal deci sions
and the right to know edge of avail abl e choices, shall not be
infringed and the health facility or agency shall encourage and
assist in the fullest possible exercise of these rights. A
patient or resident may neet with, and participate in, the
activities of social, religious, and community groups at his or
her discretion, unless nedically contraindicated as docunented by
t he attendi ng physician in the medical record.

() A patient or resident is entitled to be free fromnenta
and physical abuse and from physical and chem cal restraints,
except those restraints authorized in witing by the attending
physician for a specified and limted tine or as are necessitated
by an energency to protect the patient or resident frominjury to
self or others, in which case the restraint nmay only be applied
by a qualified professional who shall set forth in witing the
ci rcunstances requiring the use of restraints and who shal
promptly report the action to the attending physician. 1In case
of a chem cal restraint, a physician shall be consulted within 24

hours after the commrencenent of the chem cal restraint.
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(m A patient or resident is entitled to be free from
perform ng services for the health facility or agency that are
not included for therapeutic purposes in the plan of care.

(n) A patient or resident is entitled to information about
the health facility or agency rules and regul ations affecting
patient or resident care and conduct.

(o) A patient or resident is entitled to adequate and
appropriate pain and synptom nmanagenent as a basic and essenti al
el ement of his or her nedical treatnent.

(3) The followi ng additional requirenments for the policy

descri bed in subsection (2) apply to licensees under parts 213

and 217:
(a) The policy shall be provided to each nursing home patient
or hone for the aged resident upon adm ssion, and the staff of

the facility shall be trained and involved in the inplenentation
of the policy.

(b) Each nursing hone patient may associ ate and conmmuni cate
privately with persons of his or her choice. Reasonable, regular
vi siting hours, which shall be not |ess than 8 hours per day, and
whi ch shall take into consideration the special circunstances of
each visitor, shall be established for patients to receive
visitors. A patient may be visited by the patient's attorney or
by representatives of the departnments naned in section 20156,
during other than established visiting hours. Reasonable privacy
shall be afforded for visitation of a patient who shares a room
wi th another patient. Each patient shall have reasonabl e access

to a tel ephone. A married nursing hone patient or hone for the
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aged resident is entitled to neet privately with his or her
spouse in a roomthat assures privacy. |If both spouses are
residents in the sane facility, they are entitled to share a room
unl ess nedically contraindi cated and docunented by the attending
physician in the nedical record.

(c) A nursing honme patient or honme for the aged resident is
entitled to retain and use personal clothing and possessions as
space permts, unless to do so would infringe upon the rights of
ot her patients or residents, or unless nedically contraindicated
as docunented by the attendi ng physician in the nedical record.
Each nursing hone patient or hone for the aged resident shall be
provi ded with reasonabl e space. At the request of a patient, a
nursi ng home shall provide for the saf ekeepi ng of personal
effects, funds, and other property of a patient in accordance
W th section 21767, except that a nursing honme is not required to
provi de for the safekeeping of a property that woul d i npose an
unr easonabl e burden on the nursing hone.

(d) A nursing honme patient or honme for the aged resident is
entitled to the opportunity to participate in the planning of his
or her nedical treatnment. A nursing honme patient shall be fully
informed by the attendi ng physician of the patient's nedica
condition unless nedically contraindicated as docunented by a
physician in the nedical record. Each nursing home patient shal
be afforded the opportunity to discharge hinself or herself from
t he nursing hone.

(e) A honme for the aged resident nmay be transferred or

di scharged only for nedical reasons, for his or her welfare or
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that of other residents, or for nonpaynent of his or her stay,
except as provided by title XVI1l or title XIX. A nursing hone
patient may be transferred or discharged only as provided in
sections 21773 to 21777. A nursing home patient or home for the
aged resident is entitled to be given reasonabl e advance noti ce
to ensure orderly transfer or discharge. Those actions shall be
docunented in the nedical record.

(f) A nursing honme patient or honme for the aged resident is
entitled to be fully informed before or at the tinme of adm ssion
and during stay of services available in the facility, and of the
rel ated charges including any charges for services not covered
under title XVIIIl, or not covered by the facility's basic per
diemrate. The statenent of services provided by the facility
shall be in witing and shall include those required to be
of fered on an as-needed basis.

(g) A nursing home patient or honme for the aged resident is
entitled to manage his or her own financial affairs, or to have
at least a quarterly accounting of personal financial
transacti ons undertaken in his or her behalf by the facility
during a period of tinme the patient or resident has del egated
those responsibilities to the facility. |In addition, a patient
or resident is entitled to receive each nonth fromthe facility
an item zed statenent setting forth the services paid for by or
on behalf of the patient and the services rendered by the
facility. The admi ssion of a patient to a nursing hone does not
confer on the nursing hone or its owner, adm nistrator,

enpl oyees, or representatives the authority to manage, use, or
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di spose of a patient's property.

(h) A nursing home patient or a person authorized by the
patient in witing may inspect and copy the patient's personal
and nedical records. The records shall be made avail able for
i nspection and copying by the nursing hone within a reasonable
time, not exceeding 1 week, after the receipt of a witten
request.

(i) I'f a nursing honme patient desires treatnent by a |icensed
menber of the healing arts, the treatnment shall be nmade avail abl e
unless it is nedically contraindicated, and the nedica
contraindication is justified in the patient's medical record by
t he attendi ng physi ci an.

(j) A nursing home patient has the right to have his or her
parents, if a mnor, or his or her spouse, next of kin, or
patient's representative, if an adult, stay at the facility 24
hours a day if the patient is considered termnally ill by the
physi ci an responsi ble for the patient's care.

(k) Each nursing hone patient shall be provided with neals
that neet the recomended dietary allowances for that patient's
age and sex and that may be nodified according to special dietary
needs or ability to chew

() Each nursing hone patient has the right to receive
representati ves of approved organi zati ons as provided in section
21763.

(4) A nursing home, its owner, adm nistrator, enployee, or
representative shall not discharge, harass, or retaliate or

di scrim nate against a patient because the patient has exercised
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a right protected under this section.

(5) In the case of a nursing hone patient, the rights
enunerated in subsection (2)(c), (g), and (k) and subsection
(3)(d), (g), and (h) nay be exercised by the patient's
representative.

(6) A nursing honme patient or honme for the aged resident is
entitled to be fully informed, as evidenced by the patient's or
resident's witten acknow edgnent, before or at the tine of
adm ssion and during stay, of the policy required by this
section. The policy shall provide that if a patient or resident
i s adj udi cated i nconpetent and not restored to | egal capacity,
the rights and responsibilities set forth in this section shal
be exercised by a person designated by the patient or resident.
The health facility or agency shall provide proper forms for the
patient or resident to provide for the designation of this person
at the tinme of adm ssion.

(7) This section does not prohibit a health facility or
agency from establishing and recogni zi ng additional patients
rights.

(8) As used in this section:

(a) "Patient's representative" neans that termas defined in
section 21703.

(b) "Title XVI1I" means title XVIIl of the social security

1395w 28 1395%t o 1395yy —and—1395bbbto-1395ggg— 42 USC 1395 to
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1395hhh.
(c) "Title XIX" nmeans title XI X of the soci al

1396+ 6—and—1396+-8— 42 USC 1396 to 1396v.
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