HOUSE BILL No. 6131
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HOUSE BILL No. 6131

September 8, 2004, Introduced by Rep. Meyer and referred to the Committee on Judiciary.

A Dbill to amend 1974 PA 258, entitled
"Mental health code,"
by amendi ng sections 1001a, 1020, 1022, 1024, 1026, 1028, 1030,
1031, 1032, 1034, 1036, 1038, 1040, 1042, 1044, and 1050 (MCL
330. 2001a, 330.2020, 330.2022, 330,2024, 330.2026, 330.2028,

330. 2030, 330.2031, 330.2032, 330.2034, 330.2036, 330.2038,
330. 2040, 330.2042, 330.2044, and 330.2050), section 100la as
anended by 1993 PA 252.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 100l1a. (1) "Center for forensic psychiatry progrant or
"center" neans that program established by the center for
forensic psychiatry to provide services related to all of the
fol | ow ng:

(a) —Persoens— Individuals who are alleged to be inconpetent

to stand tri al.
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(b) —Persoens— Individuals who are acquitted of crimna
charges by reason of insanity.

(c) —Persens— Individuals who are transferred to the center
for forensic psychiatry from pl aces of detention or from other
state psychiatric hospitals.

(2) "Corrections nental health progrant neans that program of
t he departnment of corrections that is responsible for the
provision of nmental health services to certain prisoners under
this chapter

(3) "Hearing committee" nmeans a comittee appointed by the
corrections nmental health program —pursuant—te— under
section 1003c.

(4) "Juvenile" neans an individual subject to the
jurisdiction of the famly division of circuit court according to
section 2(a)(1l) of chapter XI1A of the probate code of 1939, 1939
PA 288, MCL 712A. 2.

(5) —4)— "Mental health services" neans —theprovision—of
providing nmental health care in a protective environnent to
prisoners with nental illness or nental retardation, including,
but not limted to, chenotherapy, —and— individual therapy, and

group —therapies— therapy.
(6) 5)— "Mental illness" nmeans a substantial thought or

nood di sorder —efthought—or—nped— that significantly inpairs
j udgnment, behavior, capacity to recognize reality, or ability to
cope with the ordinary demands of life.

(7) 63— "Mentally retarded" nmeans significantly subaverage

general intellectual functioning that originates during the
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devel opnental period and is associated with inpairnent in
adapti ve behavi or.

Sec. 1020. (1) A defendant to a crimnal charge —shal—be
or a juvenile facing a charge that would be a crinme if commtted
by an adult is presumed conpetent to stand trial. He or she
shal | be determ ned inconpetent to stand trial only if he or she
i s incapabl e because of his or her nental condition, regardless
of his or her age, of understanding the nature and object of the
proceedi ngs agai nst himor her or of assisting in his or her
defense in a rational manner. The court shall determ ne the
capacity of a defendant or juvenile to assist in his or her
defense by his or her ability to performthe tasks reasonably
necessary for himor her to performin the preparation of his or
her defense and during his or her trial

(2) A defendant or juvenile shall not be determ ned
i nconpetent to stand trial because psychotropi c drugs or other
nmedi cati on have been or are being adm ni stered under proper
nmedi cal direction, and even though w t hout —sueh— the nedication
t he defendant or juvenile m ght be inconpetent to stand trial.
However, —when— if the defendant or juvenile is receiving such
nmedi cati on, the court may, —pr+er—te— before nmaking its
determination on the issue of inconpetence to stand trial,
require the filing of a statenent by the treating physician that
—sueh— the nmedication will not adversely affect the defendant's
or juvenile's understanding of the proceedings or his or her
ability to assist in his or her defense.

Sec. 1022. (1) A defendant or juvenile who is determ ned
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4
i nconpetent to stand trial shall not be proceeded agai nst while
he or she is inconpetent.

(2) —Ary— A pretrial notion may be nade by —either— the
defense, the juvenile, the juvenile's attorney, the guardian
ad litem the court, or the prosecution while a defendant or
juvenile is inconpetent to stand trial, and the issues presented
by the notion shall be heard and decided if the presence of the
defendant or juvenile is not essential for a fair hearing and
deci sion on the notion.

(3) \Whenit—appears— If the court determ nes that evidence
essential to the case the defense, juvenile, or prosecution plans
to present mght not be available at the tinme of trial, the court
shall allow —sueh— that evidence to be taken and preserved.
—Bvi-dence—sotakenshall—be— that evidence is adm ssible at the
trial only if it is not otherw se available or by stipul ation of
the parties. Procedures for —the— taking and preserving —ef
evi dence under this subsection, and the conditions under which
—sdueh— that evidence —shall—be— is admssible at trial, shall be
provi ded by court rule.

Sec. 1024. The issue of inconpetence to stand trial may be
rai sed by the defense, the juvenile, the court, or the
prosecution. The tine and formof the procedure for raising the
i ssue shall be provided by court rule.

Sec. 1026. (1) Upon a showi ng that the defendant or
juvenile may be inconpetent to stand trial, the court shall order
t he def endant or juvenile to undergo an exam nati on by personne

of either the center for forensic psychiatry or other facility
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officially certified by the departnent —efmental—health— to
perform exam nations relating to the issue of inconpetence to
stand trial. The defendant or juvenile shall nake hinself or
hersel f available for the exam nation at the places and tines
established by the center or other certified facility. If the
defendant or juvenile, after being notified, fails to nake
hi nsel f or herself available for the exam nation, the court nay
order his or her commitnent to the center or other facility
W t hout a heari ng.

(2) —VWhen— If the defendant or juvenile is to be held in a
jail or simlar place of detention pending trial, the center or
other facility may performthe exam nation in the jail or simlar
pl ace of detention or may notify the sheriff to transport the
defendant or juvenile to the center or other facility for the
exam nation. —and—+the— The sheriff shall return the defendant
or juvenile to the jail or simlar place of detention upon
conpl eti on of the exam nation

(3) Except as provided in subsection (1), —when— if the
defendant or juvenile is not to be held in a jail or simlar
pl ace of detention pending trial, the court shall commt himor
her to the center or other facility only —when— if the comm t nent
i s necessary —forthe performance—of— to performthe
exam nat i on.

(4) The defendant or juvenile shall be rel eased by the center
or other facility upon conpletion of the exam nation.

Sec. 1028. (1) \MWhen— If the defendant or juvenile is
ordered to undergo an exam nati on —pursuanrt—te— under
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section 1026, the center or other facility shall, for the purpose
of gathering psychiatric and other information pertinent to the
i ssue of the inconpetence of the defendant or juvenile to stand
trial, exam ne the defendant or juvenile and consult with
—defense— counsel for the defense or the juvenile, and nmay
consult with the prosecutor or other persons. —DPefenrse—counsel
Counsel for the defense or juvenile shall nake hinself or herself
avai l able for consultation with the center or other facility.
The exam nation shall be perfornmed, —defense— counsel for the
defense or juvenile consulted, and a witten report submtted to
the court, prosecuting attorney, and —defense— counsel for the
defense or juvenile within 60 days of the date of the order.

(2) The report shall contain at least all of the foll ow ng:

(a) The clinical findings of the center or other facility.

(b) The facts, in reasonable detail, upon which the findings
are based, and upon request of the court, counsel for the defense
or juvenile, or prosecution additional facts —germane— rel evant
to the findings.

(c) The opinion of the center or other facility on the issue
of —theinconpetence—of— whether the defendant or juvenile is
i nconpetent to stand tri al

(d) If the opinion is that the defendant or juvenile is
i nconpetent to stand trial, the opinion of the center or other
facility on the likelihood of the defendant —attaininrg— or
juvenile will attain conpetence to stand trial, if provided a
course of treatnment, within the tinme limt established by section

1034.
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(3) The opinion concerning conpetency to stand trial derived
fromthe exam nation may not be admitted as evidence for any
purpose in the pending crimnal or juvenile proceedi ngs, except
on the issues to be determned in the hearings required or
permtted by sections 1030 and 1040. —Fheforegoing— A bar of
testi nony —shall—neot—beconstruedto— under this subsection does
not prohibit the exam ning qualified clinician from presenting at
other stages in the crimnal or juvenile proceedings opinions
concerning crimnal responsibility, disposition, or other issues
if they were originally requested by the court and are
avai l able. Information gathered in the course of a prior
exam nation that is of historical value to the exam ning
qualified clinician may be utilized in —theformiation-of
formul ati ng an opi nion in —anRy— a subsequent court ordered
eval uati on.

Sec. 1030. (1) Upon receipt of the witten report, the
court shall —eause— order the defendant or juvenile to appear in
court and shall hold a hearing within 5 days or upon the
concl usion of the case, proceeding, or other matter then before
it, whichever is sooner, unless the defense, counsel for the
juvenile, or the prosecution for good cause requests a delay for
a reasonable tine.

(2) On the basis of the evidence admtted at the hearing, the
court shall determ ne the issue of —thet+nconrpetence—of— whet her
t he defendant or juvenile is inconpetent to stand trial. |If the
defendant or juvenile is determ ned inconpetent to stand trial,

the court shall also determ ne whether there is a substantia
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probability that the defendant or juvenile, if provided a course
of treatnment, will attain conpetence to stand trial within the
time imt established by section 1034.

(3) The witten report shall be adm ssible as —conpetent
evidence in the hearing, unless the defense, counsel for the
juvenile, or the prosecution objects, but not for any other
purpose in the pending crimnal or juvenile proceeding. The
defense, counsel for the juvenile, the prosecution, and the court
on its own notion may present additional evidence relevant to the
i ssues to be determ ned at the hearing.

(4) If the defendant or juvenile is receiving nmedication and
is not determ ned inconpetent to stand trial, the court may, in
order to nmaintain the conpetence of the defendant or juvenile to
stand trial, —rekesuehorders—as+tdeenms— issue an order the
court considers appropriate for —the— continued adm ni stration of
—sueh— nedi cation pending and during tri al

Sec. 1031. If the defendant or juvenile is determ ned

i nconpetent to stand trial — and —++— the court determ nes that
there is not a substantial probability that, if provided a course
of treatnment, he or she will attain conpetence to stand tria
within the tinme [imt established by section 1034, the court may
direct a prosecuting attorney to file a petition asserting that
the defendant is a person requiring treatnment as defined by
section 401 or neets the criteria for judicial adm ssion as
defined by section 515 or that the juvenile is a mnor requiring
treatment as defined in section 498b with the probate court of

the defendant's or juvenile's county of residence.
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Sec. 1032. (1) If the defendant or juvenile is determ ned
i nconpetent to stand trial, and if the court determ nes that
there is a substantial probability that, if provided a course of
treatnment, he or she will attain conpetence to stand trial within
the tinme Iimt established by section 1034, the court shall order
—hi-m- the defendant or juvenile to undergo treatnent to render
hi m or her conpetent to stand trial.

(2) The court shall appoint a medical supervisor of the
course of treatnent. The supervisor may be the departnent or any
person or agency willing to supervise the course of treatnent.
or the departnent of nental health.

(3) The court may commit the defendant or juvenile to the

custody of the departnent, —ef—rmental—health,— or to the custody

of any other inpatient mental health facility if it agrees, only
if commtnent is necessary for the effective adm nistration of
the course of treatnent. |[|f the defendant or juvenile, absent
commtrent to the departnent —ef—mental—health— or other
inpatient facility, would otherwise be held in a jail or simlar
pl ace of detention pending trial, the court may enter an order
restricting the —defendant—+n—his— defendant's or juvenile's
novenents to the buildings and grounds of the facility at which
he or she is to be treated.

Sec. 1034. (1) —Ne— An order or conbination of orders
i ssued under section 1032 or 1040, or both, shall not have force
and effect for a total period in excess of 15 nonths or 1/3 of
t he maxi mum sentence the defendant could receive if convicted of

t he charges against himor her, or 1/3 of the maxi mum sentence
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the juvenile could have received if convicted as an adult,
whi chever is —tesser—noer— |less. An order or conbination of
orders issued under section 1032 or 1040, or both, shall not have
force and effect after the charges agai nst the defendant or
juvenile are dism ssed.

(2) The court shall provide for notification of defense
counsel, the juvenile's counsel, the prosecution, and the nedica
supervi sor of treatnent —whenrever— when the charges against the
defendant or juvenile are dism ssed and —whenrever— when an order
whose stated tinme period has not el apsed is voided by the court.

(3) If the defendant or juvenile is to be discharged or
rel eased because of the expiration of an order or orders under
section 1032 or 1040, the supervisor of treatnment —prier—to
before the discharge or release may file a petition asserting
that the defendant is a person requiring treatnment as defined by
section 401, —e+— that the defendant neets the criteria for
judicial adm ssion as defined by section 515, or that the
juvenile is a mnor requiring treatnent as defined in section
498b, with the probate court of the defendant's or juvenile's
county of residence.

Sec. 1036. The defendant's or juvenile's right —efthe
defendant— to be at liberty pending trial, on bail or otherw se,
shal |l not be inpaired because the issue of inconpetence to stand
trial has been raised, because the defendant or juvenile has been
determi ned i nconpetent to stand trial, or because the defendant
or juvenile has been ordered to undergo treatnment to render him

or her conpetent to stand trial, except to the extent authorized
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by section 1026 for the purpose of an exami nation or by section
1032 for the purpose of adm nistering a course of treatnent.

Sec. 1038. (1) The nedical supervisor of treatnent shal
transmt a witten report to the court, prosecuting attorney,
def ense counsel, the juvenile's counsel, and the center for
forensic psychiatry in each of the follow ng instances:

(a) At |east once every 90 days fromthe date of an order
i ssued —pursuant—to— under section 1032.

(b) —\Whenever— If he or she is of the opinion that the
defendant or juvenile is no |longer inconpetent to stand trial.

(c) —\Whenever— If he or she is of the opinion that there is
not a substantial probability that the defendant or juvenile,
with treatnent, will attain conpetence to stand trial within the
time limt established by section 1034.

(2) The reports shall be adm ssibl e —pursuanrt—te— under
section 1030(3) and shall contain all of the foll ow ng:

(a) The clinical findings of the supervisor of treatnent.

(b) The facts, in reasonable detail, upon which the findings

are based, and —dpen—+egquest—ofthe court—defense—or
prosecution— any additional facts —germane— relevant to the

findings if requested by court, defense counsel, juvenile's
counsel, or prosecution.
(c) The opinion of the supervisor of treatnment on the issue
of the inconpetence of the defendant or juvenile to stand trial.
(d) If the opinion is that the defendant or juvenile is
i nconpetent to stand trial, the opinion of the supervisor of

treatment on whether the defendant or juvenile has made progress
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toward attai ning conpetence to stand trial during the course of
treatment.

Sec. 1040. (1) The court shall forthwith hear and
redeterm ne the issue of the inconpetence of the defendant or
juvenile to stand trial. —andi—f— If the defendant or juvenile
is redeterm ned i nconpetent to stand trial, the court shall hear
and determ ne whet her the defendant or juvenile has nmade progress
toward attai ning conpetence to stand trial during his or her
course of treatnent, —whenever— if the court receives a report
fromthe supervisor of treatnment, unless the defense or juvenile
wai ves the hearing, or —whenever—deened— when consi dered
appropriate by the court.

(2) Section 1030 —shall—gevern— governs hearings held
—pursuant—to— under this section

(3) If the defendant or juvenile is not redeterm ned
i nconpetent to stand trial at a hearing held —pursuant—to— under
this section, trial shall commence as soon as practicable. |If
t he defendant or juvenile is redeterm ned i nconpetent to stand
trial, and if the court determ nes that the defendant or juvenile
has nmade progress toward attaining conpetence to stand trial, the
court may nodify or continue any orders it previously issued
under section 1032.

Sec. 1042. Time spent in custody because of orders issued
—pursuant—toe— under sections 1026, 1032, and 1040 shall be
credited agai nst any sentence or disposition inposed on the
defendant or juvenile in the pending crimnal case or in any

ot her case arising fromthe sane transaction.
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Sec. 1044. (1) The charges agai nst a defendant or juvenile
deternmi ned i nconpetent to stand trial shall be dism ssed if
either of the follow ng applies:

(a) —When—the— The prosecutor notifies the court of his or
her intention not to prosecute the case. ——or

(b) Fifteen nonths —after— have el apsed since the date on
whi ch the defendant or juvenile was originally determ ned
i nconpetent to stand tri al

(2) —When— If charges are dism ssed —pursuanrt—te— under
subsection (1), the sane charges, or other charges arising from
the transacti on —which— that gave rise to the di sm ssed charges,
shal | not subsequently be filed agai nst the defendant or
juvenile, except as provided in this section.

(3) If the charges were disnm ssed —pursuant—toe— under
subsection (1)(b) and if the crinme charged was puni shable by a
sentence of life inprisonment, or, in the case of a juvenile,
woul d have been a crine punishable by a sentence of life
imprisonnment if commtted by an adult, the prosecutor may at any
time petition the court for permission to again file charges. In
t he case of other charges dism ssed —pursuant—to— under
subsection (1)(b), the prosecutor may, within that period of tine
after the charges were dism ssed equal to 1/3 of the maxi mum
sentence that the defendant could receive on the charges or that
a juvenile could have received if convicted as an adult, petition
the court for perm ssion to again file charges.

(4) The court shall grant permission to again file charges if

after a hearing it determ nes that the defendant or juvenile is

02328' 03 LTB



© 00 N o o0~ wWw N P

N NN N N N NN PR P P RBR R R R R P
N~ o o M WN P O © 0N OO0~ WDN O

14
conpetent to stand trial. —Prier—te— Before the hearing, the
court may order the defendant or juvenile to be exam ned by
personnel of the center for forensic psychiatry or other
gual i fied person as an outpatient, but may not commt the
defendant or juvenile to the center or any other facility for the
exam nation

Sec. 1050. (1) The court shall imediately conmt —any
person— a juvenile found not responsible by reason of insanity
for an offense that would be a crine if conmtted by an adult or
an individual who is acquitted of a crimnal charge by reason of
insanity to the custody of the center for forensic psychiatry,
for —a—period-not—to—execeed— not nore than 60 days. The court
shall forward to the center a full report, in the formof a
settled record, of the facts concerning the crine —whieh— that
the patient was found to have conmtted but of which he or she
was acquitted or found not responsible for by reason of
insanity. The center shall thoroughly exam ne and eval uate the
patient's present mental condition —efthepersen— in order to
reach an opi nion on whet her the —persen— patient neets the
criteria of a person requiring treatnent or for judicial
adm ssion set forth in section 401 or 515 or is a mnor requiring
treatnent as defined in section 498b.

(2) Wthin the 60-day period the center shall file a report
with the court, prosecuting attorney, juvenile's counsel, and
defense counsel. The report shall contain a summary of the crine
—whi-ch— that the patient commtted but of which he or she was

acquitted or found not responsible for by reason of insanity and
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an opinion as to whether the —person— patient neets the criteria
of a person requiring treatnent or for judicial adm ssion as
defined by section 401 or 515 or is a mnor requiring treatnent
as defined by section 498b, and the facts upon which the opinion
is based. |If the opinion —statedis— states that the —person
patient is a person requiring treatnment, the report shall be
acconpani ed by certificates from2 physicians, at least 1 of whom
shall be a psychiatrist, —whieh— that conformto the requirenents
of section —406{4)— 100c(10). If the opinion stated is that the
patient is a mnor requiring treatnment, the report shall be
acconpani ed by an evaluation froma psychiatrist that conforns to
the requirements of section 498g.

(3) After —receipt—of— receiving the report, the court may
direct the prosecuting attorney to file a petition —pursuant—te
under section 434 or 516 for an order of hospitalization or an
order of admission to a facility with the probate court of the
—person-s— patient's county of residence or of the county in
which the crimnal trial was held. -Anryecertificates— A
certificate that acconpanied the report of the center nmay be
filed with the petition, and —shall—be— is sufficient to cause a
hearing to be held —pursuant—toe— under section 451 even if —they
were— that certificate was not executed within 72 hours —efthe
fi-Hng—of— after the petition was filed. An evaluation
supporting the opinion that the patient is a mnor requiring
treatnment is sufficient to support hospitalization under section
498f. The report fromthe court containing the facts concerning

the crime for which he or she was acquitted by reason of insanity
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shall be admi ssible in the hearings. The report fromthe court
containing the facts of the crinme for which he or she was found
not responsi ble by reason of insanity shall be considered in
det erm ni ng whet her the m nor should be hospitalized and
determining the treatnment to be provided.

(4) If the report states —theeopinion— that the —perseoen
patient nmeets the criteria of a person requiring treatnent, —e+r
neets the criteria for judicial adm ssion, or neets the criteria
of a mnor requiring hospitalization, and if a petition is to be
filed —pursuant—toe— under subsection (3), the center may retain
t he —persoen— patient pending a hearing on the petition or the
mnor's transfer to a hospital. |If a petitionis not to be filed
or the prosecution does not seek hospitalization of the patient

as a mnor requiring treatnment, the prosecutor shall notify the

center in witing. The center, upon —+eceipt—oef— receiving the

notification, shall —causethe personto-be discharged— di scharge
t he patient.

(5) The rel ease provisions of sections 476 to 479 —efthis
act—shal— apply to a person found to have conmtted a crinme by a
court or jury, but who is acquitted by reason of insanity, except
that a person shall not be discharged or placed on | eave w t hout
first being evaluated and reconmended for discharge or | eave by
t he departnment's programfor forensic psychiatry. —and
authortzed— Aut horized | eave or absence fromthe hospital may be
extended for a period of 5 years.

Enacting section 1. This anmendatory act does not take

effect unless all of the following bills of the 92nd Legi sl ature
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(a) Senate Bill
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