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HOUSE BILL No. 6132

September 8, 2004, Introduced by Rep. Meyer and referred to the Committee on Judiciary.

A bill to anmend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng sections 20, 20a, 21, 2l1la, and 36 of chapter VIlI
(MCL 768.20, 768.20a, 768.21, 768.2l1la, and 768.36), section 20a
of chapter VIII as anended by 1983 PA 42, section 2la of
chapter VIII as anended by 1994 PA 56, and section 36 of
chapter VI1l as anended by 2002 PA 245.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER VI 1 |
Sec. 20. (1) If a defendant in a —feleny— crimnal case

proposes to offer in his or her defense testinony to establish an

alibi at the tine of the alleged of fense, the defendant shall at

the tine of arraignnent on the information or within 15 days

after that arraignnment but not |ess than 10 days before the tria

of the case, or at another tine as the court directs, file and
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serve upon the prosecuting attorney a notice in witing of his or
her intention to claimthat defense. |If a juvenile facing trial
for an offense that would be a crine if commtted by an adult
proposes to offer in his or her defense testinony to establish an
alibi at the tine of the alleged offense, the juvenile shall at
the prelimnary hearing on the petition or within 15 days after
that hearing, but not |less than 10 days before the trial of the
case, or at another time as the court directs, file and serve
upon the prosecuting attorney a notice in witing of his or her
intention to claimthat defense. The notice shall contain, as
particularly as is known to the defendant or the defendant's
attorney or the juvenile or the juvenile's attorney, the nanes of
W tnesses to be called in behalf of the defendant or juvenile to
establish that defense. The —defendant-s— notice shall include
specific information as to the place at which the —aeecused
defendant or juvenile clains to have been at the tinme of the
al | eged of fense.

(2) Wthin 10 days after the receipt of the —defendant-s
notice required under subsection (1) but not later than 5 days
before the trial of the case, or at —sueh—eother— another time as
the court may direct, the prosecuting attorney shall file and
serve upon the defendant or juvenile a notice of rebuttal —which
shal—contain— that contains, as particularly as is known to the
prosecuting attorney, the nanmes of the w tnesses whomthe
prosecuting attorney proposes to call in rebuttal to controvert
the —defendant-s— alibi defense at the trial of the case

(3) —Beththe— The defendant, the juvenile, and the
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prosecuting attorney —-shall—be— are under a continuing duty to
di scl ose pronptly the nanmes of additional w tnesses —whiech— that
conme to —the— their attention —ef—either—party— subsequent to
filing their respective notices as provided in this section.
Upon notion with notice to the other party and upon a show ng by
the noving party that the nane of an additional w tness was not
avai |l abl e when the notice required by —subseections— subsection
(1) or (2) was filed and could not have been avail able by the
exerci se of due diligence, the additional w tness nmay be called
by the noving party to testify as a witness for the purpose of
establishing or rebutting an alibi defense.

(4) As used in this section, "juvenile" includes an
i ndi vi dual who may be within the jurisdiction of the famly
division of circuit court under section 2(a)(1l) of chapter XII1A
of the probate code of 1939, 1939 PA 288, MCL 712A. 2.

Sec. 20a. (1) If a defendant in a —feleny— crimnal case or
a juvenile facing trial for an offense that would be a crine if
commtted by an adult proposes to offer in his or her defense
testinony to establish his or her insanity at the tine of an
al  eged of fense, the defendant or juvenile shall file and serve
upon the court and the prosecuting attorney a notice in witing
of his or her intention to assert the defense of insanity not
| ess than 30 days before the date set for the trial of the case,
or at -sueh—ether— another tinme as the court directs.

(2) Upon receipt of a notice of an intention to assert the
defense of insanity, a court shall order the defendant or

juvenile to undergo an exam nation relating to his or her claim
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of insanity by personnel of the center for forensic psychiatry or
by other qualified personnel, as applicable, for a period not to
exceed 60 days fromthe date of the order. —Vhen— If the
defendant or juvenile is to be held in jail or detention pending
trial, the center or the other qualified personnel may perform
the exam nation in the jail or at the juvenile detention
facility, or may notify the sheriff to transport the defendant or
juvenile to the center or facility used by the qualified
personnel for the exam nation, and the sheriff shall return the
defendant to the jail or the juvenile to the juvenile detention
facility upon conpletion of the exam nation. —Wen— If the
defendant or juvenile is at liberty pending trial, on bail or
ot herwi se, the defendant or juvenile shall make hinself or
hersel f available for the exam nation at the place and tine
established by the center or the other qualified personnel. |If
t he defendant or juvenile, after being notified of the place and
time of the exam nation, fails to make hinsel f or herself
avai l abl e for the exam nation, the court may, w thout a hearing,
order his or her commitnment to the center

(3) The defendant or juvenile may, at his or her own expense,
or if indigent, at the expense of the county, secure an
i ndependent psychiatric evaluation by a clinician of his or her
choice on the issue of his or her insanity at the tinme the
al l eged of fense was commtted. The defendant or juvenile shal
notify the prosecuting attorney at |east 5 days before the day
schedul ed for the independent evaluation that he or she intends

to secure such an evaluation. The prosecuting attorney nay
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simlarly obtain independent psychiatric evaluation. A clinician
secured by an indigent defendant —shal—be— or juvenile is
entitled to receive a reasonable fee as approved by the court.

(4) The defendant or juvenile shall fully cooperate in his or

her exam nation by —personnel—of— the center for forensic
—psychiatry— psychiatry's personnel or by other qualified
personnel, and by any ot her independent exam ners for the
—defense—and prosecution— defendant, the juvenile, or the
prosecutor. |If he or she fails to cooperate, and that failure is
established to the satisfaction of the court at a hearing prior
totrial, the defendant or juvenile shall be barred from
presenting testinony relating to his or her insanity at the trial
of the case.

(5) Statenents nmade by the defendant or juvenile to
—personnel—oef— the center for forensic —psyehiatry— psychiatry's
personnel, to other qualified personnel, or to any independent
exam ner during an exam nation —shal— is not —be— adm ssible

—o+r— and does not have probative value in court at the trial of

the case on any issues other than his or her nental illness or
insanity at the tinme of the all eged of fense.

(6) Upon concl usion of the exam nation, the center for
forensic psychiatry, —er—the— other qualified personnel, —and

any— or independent exam ner —— shall prepare a witten report
and shall submt the report to the prosecuting attorney and
—defense— counsel for the defendant or the juvenile. The report
shall contain all of the follow ng:

(a) The clinical findings of the center, the qualified
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personnel, or —anRy— i ndependent exani ner.

(b) The facts, in reasonable detail, —dpen— on which the
findi ngs were based.

(c) The —eopinion—ofthe center—or— center's, qualified
—personnel— personnel's, —and— or the independent —examner
exam ner's opinion on the issue of the defendant's or juvenile's
insanity at the time the all eged of fense was committed and
whet her the defendant or juvenile was nentally ill or nentally
retarded at the tinme the alleged of fense was comm tted.

(7) Wthin 10 days after the receipt of the report fromthe
center for forensic psychiatry or fromthe qualified personnel,
or within 10 days after the receipt of the report of an
i ndependent exam ner secured by the prosecution, whichever occurs
| ater, but not later than 5 days before the trial of the case, or
at —sueh—other— another tinme as the court directs, the
prosecuting attorney shall file and serve upon the defendant or
juvenile a notice of rebuttal of the defense of insanity —whiech

that shall contain the nanes of the w tnesses whomthe

prosecuting attorney proposes to call in rebuttal
(8) The report of the center for forensic psychiatry, -the
qual i fied personnel, or —any— independent exam ner may be

adm ssible in evidence upon the stipulation of the —presecution
and—defense— parties.
(9) As used in this section: —“guaifiedpersonnel—neans
oy I L owina: ; |
(a) "Center" nmeans the center for forensic psychiatry.

(b) "Juvenile" includes an individual who may be within the
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jurisdiction of the famly division of circuit court under
section 2(a)(1l) of chapter XI1A of the probate code of 1939, 1939
PA 288, MCL 712A. 2.

(c) "Qualified personnel” means personnel neeting standards
deternmi ned by the departnent of —mertal— comunity heal th under
rul es pronul gat ed —pursuant—to—-Act—No—306—6f the Publie-Acts—of
1969, beingseections—24-301to 24315 of the M-echiganConpiled
Laws— under the administrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24. 328.

Sec. 21. (1) If the defendant or juvenile fails to file and
serve the witten notice prescribed in section 20 or 20a of this
chapter, the court shall exclude evidence offered by the
def endant or juvenile for the purpose of establishing an alibi or
—the— insanity —efthe defendant— defense. |If the notice given
by the defendant or juvenile does not state, as particularly as
is known to the defendant or the defendant's attorney or the
juvenile or the juvenile's attorney, the nanme of a witness to be
called in behalf of the defendant or juvenile to establish a
defense specified in section 20 or 20a of this chapter, the court
shal | exclude the witness testi nony —ef—a—wtness—whichis
of fered by the defendant or juvenile for the purpose of
establishing that defense.

(2) If the prosecuting attorney fails to file and serve a
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notice of rebuttal upon the defendant or juvenile as provided in
section 20 or 20a of this chapter, the court shall exclude
evi dence offered by the prosecution in rebuttal to the
defendant's or juvenile's evidence relevant to a defense
specified in section 20 or 20a of this chapter. |If the notice
gi ven by the prosecuting attorney does not state, as particularly
as is known to the prosecuting attorney, the witness's nane —of—a
wi-tness— to be call ed —+hA+rebuttalof the defenseof— to rebut
the alibi or insanity defense, the court shall exclude the
wi t ness testinony —efawtness—whichi+s— offered by the
prosecuting attorney for the purpose of rebutting that defense.

(3) As used in this section, "juvenile" includes an
i ndi vidual who nmay be within the jurisdiction of the famly
division of circuit court under section 2(a)(1l) of chapter XII1A
of the probate code of 1939, 1939 PA 288, MCL 712A. 2.

Sec. 2la. (1) It is an affirmative defense to a prosecution
for a crimnal offense or for an offense commtted by a juvenile
that would be a crine if commtted by an adult that the defendant
or juvenile was legally insane when he or she conmtted the acts
constituting the offense. An individual is legally insane if, as
a result of nental illness or of being nentally retarded as those

ternms are defined in section —400a—of the rmentalhealth code—Act

the—M-echi-gan—Conpited—Laws— 1001la of the nental health code, 1974
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PA 258, MCL 330.2001a, that —person— individual |acks substantia
capacity either to appreciate the nature and quality or the
wr ongf ul ness of his or her conduct or to conformhis or her
conduct to the requirenents of the law. Mental illness or being
mental ly retarded does not otherw se constitute a defense of
| egal insanity.

(2) An individual who was under the influence of voluntarily
consumed or injected al cohol or controlled substances at the tine
of his or her alleged offense is not considered to have been
| egal |y i nsane sol ely because of being under the influence of the
al cohol or controlled substances.

(3) The defendant or juvenile has the burden of proving the
defense of insanity by a preponderance of the evidence.

(4) As used in this section, "juvenile" includes an
i ndi vi dual who may be within the jurisdiction of the famly
division of circuit court under section 2(a)(1l) of chapter XI1A
of the probate code of 1939, 1939 PA 288, MCL 712A. 2.

Sec. 36. (1) If the defendant or juvenile asserts a defense
of insanity in conpliance with section 20a of this chapter, the
def endant may be found "guilty but mentally ill" or the juvenile
may be found "responsible but nentally ill" if, after trial, the
trier of fact finds all of the foll ow ng:

(a) The defendant is guilty beyond a reasonabl e doubt of an
of fense or the juvenile is responsible for an offense that woul d
be a crinme if commtted by an adult.

(b) The defendant or juvenile has proven by a preponderance

of the evidence that he or she was nentally ill at the tine of
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t he conmi ssion of that offense.

(c) The defendant or juvenile has not established by a
pr eponderance of the evidence that he or she | acked the
substantial capacity either to appreciate the nature and quality
or the wongfulness of his or her conduct or to conformhis or
her conduct to the requirenents of the | aw.

(2) If the defendant or juvenile asserts a defense of
insanity in conpliance with section 20a of this chapter and the
defendant or juvenile waives his or her right to trial, by jury
or by judge, the trial judge, with the approval of the

prosecuting attorney, may accept a plea of guilty but nentally

ill —nA++ed— or responsible but nentally ill instead of a plea
of guilty, a plea of responsible, or a plea of nolo contendere.
The judge shall not accept a plea of guilty but nmentally ill or
responsi ble but nmentally ill until, with the defendant's or

juvenile's consent, the judge has exam ned the report or reports
prepared in conpliance with section 20a of this chapter, the
judge has held a hearing on the issue of the defendant's or
juvenile's mental illness at which either party may present
evi dence, and the judge is satisfied that the defendant or
juvenil e has proven by a preponderance of the evidence that the
defendant or juvenile was nentally ill at the tinme of the offense
to which the plea is entered. The reports shall be nade a part
of the record of the case.

(3) If a defendant or juvenile is found guilty but nentally
ill or responsible but nentally ill or enters a plea to that

effect —whieh— that is accepted by the court, the court shal
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i npose any sentence that could be inposed by | aw upon a def endant
who i s convicted of the sane offense or upon a juvenile found
responsi ble for the sane offense. |If the juvenile is conmtted
to the custody of the fam |y independence agency or to a juvenile
facility, the juvenile shall undergo further evaluation and be
given treatnent that is psychiatrically indicated for the
juvenile's nmental illness or retardation. If the defendant is
commtted to the custody of the departnent of corrections, the
def endant shall undergo further eval uation and be given such
treatment as is psychiatrically indicated for his or her nenta
illness or retardation. Treatnment nmay be provided by the
departnent of corrections or by the departnent of conmunity
health as provided by law. Sections 1004 and 1006 of the nental
heal th code, 1974 PA 258, MCL 330.2004 and 330.2006, apply to the
di scharge of the defendant froma facility of the departnment of
comunity health to which the defendant has been admitted and to
the return of the defendant to the departnment of corrections for
t he bal ance of the defendant's sentence. Wen a treating
facility designated by either the department of corrections or
t he departnent of conmunity health discharges the defendant
before the expiration of the defendant's sentence, that treating
facility shall transmt to the parole board a report on the
condition of the defendant that contains the clinical facts, the
di agnosis, the course of treatnent, the prognosis for the
rem ssion of synptons, the potential for recidivism the danger
of the defendant to hinself or herself or to the public, and

recommendations for future treatnent. |f the parole board
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consi ders the defendant for parole, the board shall consult wth
the treating facility at which the defendant is being treated or
from whi ch the defendant has been di scharged and a conparabl e
report on the condition of the defendant shall be filed with the
board. |If the defendant is placed on parole, the defendant's
treatment shall, upon reconmendation of the treating facility, be
made a condition of parole. Failure to continue treatnent except
by agreenment with the designated facility and parole board is
grounds for revocation of parole.

(4) If a defendant who is found guilty but nentally ill or a
juvenile who is responsible for an offense that would be a crine
if conmmtted by an adult is placed on probation under the
jurisdiction of the sentencing court as provided by |law, the
trial judge, upon recommendation of the center for forensic
psychi atry, shall make treatnent a condition of probation.
Reports as specified by the trial judge shall be filed with the
probation officer and the sentencing court. Failure to continue
treatment, except by agreenent with the treating agency and the
sentencing court, is grounds for revocation of probation. The
period of probation for a defendant shall not be for |ess than
5 years and shall not be shortened w thout receipt and
consi deration of a forensic psychiatric report by the sentencing
court. The period of probation for a juvenile shall extend to
the juvenile's twenty-first birthday. The period of probation
for a juvenile shall not be shortened w thout receipt and
consi deration of a forensic psychiatric report by the sentencing

court. Treatnent shall be provided by an agency of the departnment
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of conmunity health or, with the approval of the sentencing court
and at individual expense, by private agencies, private
physi ci ans, or other nental health personnel. A psychiatric
report shall be filed with the probation officer and the
sentencing court every 3 nonths during the period of probation.
If a notion on a petition to discontinue probation is made by the
defendant or juvenile, the probation officer shall request a
report as specified fromthe center for forensic psychiatry or
—any— other facility certified by the departnment of comunity
health for the performance of forensic psychiatric eval uation.

(5) As used in this section, "juvenile" includes an
i ndi vi dual who may be within the jurisdiction of the famly
division of circuit court under section 2(a)(1l) of chapter XII1A
of the probate code of 1939, 1939 PA 288, MCL 712A. 2.

Enacting section 1. This anendatory act does not take
effect unless all of the following bills of the 92nd Legi sl ature
are enacted into | aw

(a) Senate Bill No. or House Bill No. 6130
(request no. 02327'03).

(b) Senate Bill No. _ or House Bill No. 6131
(request no. 02328' 03).
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