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HOUSE BILL No. 6318

HOUSE BILL No. 6318

November 4, 2004, Introduced by Reps. Drolet and Bieda and referred to the Committee on
Employment Relations, Training and Safety.

A bill to amend 1936 (Ex Sess) PA 1, entitled
"M chi gan enpl oynent security act,"”
by amendi ng section 15 (MCL 421.15), as anended by 1996 PA 498.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 15. (a) Contributions unpaid on the date on which they
are due and payabl e, as prescribed by the —eemmsston— agency,
shall bear interest at the rate of 1% per nonth, conmputed on a
day-to-day basis for each day the delinquency is unpaid, from and
after that date until paynment plus accrued interest is received
by the —eomm-ssion— agency. Amounts illegally obtained or
previously wi thheld from paynent and damages that are recovered
by the —eemm-ssion— agency under section 54(a) and (b) and
sections 54a to 54c —efthis—aet— shall bear interest at the rate
of 1% per nonth, computed on a day-to-day basis for each day the

anounts remain unpaid until paynment plus accrued interest is
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received by the —coenm-ssion— agency. The interest on unpaid
contributions, exclusive of penalties, shall not exceed 50% of
t he anount of contributions due at due date. Interest and
penal ties collected pursuant to this section shall be paid into
t he contingent fund. The —eenm-ssion— agency may cancel any
interest and any penalty when it is shown that the failure to pay
on or before the |ast day on which the tax could have been paid
Wi thout interest and penalty was not the result of negligence,
intentional disregard of the rules of the —eemmssion— agency, or
f raud.

(b) The —comm-ssion— agency may make assessnments agai nst an
enpl oyer, claimant, enpl oyee of the —eemmsston— agency, or third

party who fails to pay contributions, reinbursenment paynments in

lieu of contributions, penalties, forfeitures, or interest as
required by this act. The —eemm-sston— agency shall imredi ately
notify the enpl oyer, clainmant, enployee of the —coemrssion

agency, or third party of the assessnent in witing by
first-class mail. An assessnent by the —eemm-ssion— agency

agai nst a claimant, an enpl oyee of the —cenm-ssion— agency, or a
third party under this subsection shall be made only for
penalties and interest on those penalties for violations of
section 54(a) or (b) or sections 54a to 54c. The assessnent,

whi ch shall constitute a determ nation, shall be final unless the
enpl oyer, claimant, enpl oyee of the —eemmsston— agency, or third
party files with the —eemm-ssion— agency an application for a
redeterm nation of the assessnent in accordance with section

32a. A review by the —eemm-ssion— agency or an appeal to a
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referee or the —appeal— board of review on the assessnent shal
not reopen a question concerning an enployer's liability for
contributions or reinbursenent paynents in lieu of contributions,
unl ess the enpl oyer was not a party to the proceedi ng or decision
where the basis for the assessnent was determ ned. An enpl oyer
may pay an assessnent under protest and file an action to recover
t he amobunt paid as provided under subsection (d). Unless an
assessnment is paid within 15 days after it becones final, the
—conm-sston— agency may issue a warrant under its official sea
for the collection of an anpbunt required to be paid pursuant to
t he assessnent. The —cemm-ssion— agency, through its authorized
enpl oyees, under a warrant issued, may |evy upon and sell the
property of the enployer that is used in connection with the
enpl oyer's business, or that is subject to a notice to withhold,
found within the state, for the paynent of the anmobunt of the
contributions including penalties, interests, and the cost of
executing the warrant. Property of the enployer used in
connection with the enpl oyer's business shall not be exenpt from
| evy under the warrant. Wages subject to a notice to wthhold
shall be exenpt to the extent the wages are exenpt from
garni shnment under the laws of this state. The warrant shall be
returned to the —ecemm-ssion— agency together with the noney
collected by virtue of the warrant within the time specified in
the warrant which shall not be less than 20 or nore than 90 days
after the date of the warrant. The —eemm-ssion— agency shal
proceed upon the warrant in all respects and with |ike effect and

in the sane manner as prescribed by law in respect to executions
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i ssued agai nst property upon judgnents by a court of record. The
state, through the —coemr-ssion— agency or sone other officer or
agent designated by it, may bid for and purchase property sold
under the provisions of this subsection. [If an enpl oyer,

cl ai mant, enpl oyee of the —eeomm-ssion— agency, or third party, as
applicable, is delinquent in the paynent of a contribution,

rei mbursenent paynent in |ieu of contribution, penalty,
forfeiture, or interest provided for in this act, the
—comm-sston— agency nmay give notice of the anmount of the

del i nquency served either personally or by mail, to a person or

l egal entity, including the state and its subdivisions, that has
i n possession or under control a credit or other intangible
property bel onging to the enployer, clainmant, enployee of the
—comm-sston— agency, or third party, or who owes a debt to the
enpl oyer, claimant, enpl oyee of the —eemmsston— agency, or third
party at the tine of the receipt of the notice. A person or

| egal entity so notified shall not transfer or make a di sposition
of the credit, other intangible property, or debt w thout

retai ning an amount sufficient to pay the amount specified in the
notice unl ess the —coenm-ssion— agency consents to a transfer or

di sposition or 45 days have el apsed fromthe recei pt of the
notice. A person or legal entity so notified shall advise the
—comm-sston— agency within 5 days after receipt of the notice of
a credit, other intangible property, or debt, whichis inits
possession, under its control, or owed by it. A person or |ega
entity that is notified and that transfers or disposes of credits

or personal property in violation of this sectionis liable to
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t he —eomm-ssion— agency for the value of the property or the
anount of the debts thus transferred or paid, but not nore than
t he amount specified in the notice. An anmount due a delinquent
enpl oyer, claimant, enpl oyee of the —eemm-ssion— agency, or third
party subject to a notice to withhold shall be paid to the
—eohm-sstoen— agency upon service upon the debtor of a warrant
i ssued under this section

(c) I'n addition to the node of collection provided in
subsection (b), if, after due notice, an enployer defaults in
paynment of contributions or interest on the contributions, or a
cl ai mant, enpl oyee of the —eeomm-ssion— agency, or third party
defaults in the paynment of a penalty or interest on a penalty,
t he —eoemm-ssioh— agency nmay bring an action at law in a court of
conpetent jurisdiction to collect and recover the amount of a
contribution, and any interest on the contribution, or the
penalty or interest on the penalty, and in addition 10% of the
anount of contributions or penalties found to be due, as
darmages. An enployer, claimant, enployee of the —coemm-ssion
agency, or third party adjudged in default shall pay costs of the
action. An action by the —eemrssion— agency agai nst a clai mant,
enpl oyee of the —eemm-ssion— agency, or third party under this
subsection shall be brought only to recover penalties and
interest on those penalties for violations of section 54(a) or
(b) or sections 54a to 54c. Civil actions brought under this
section shall be heard by the court at the earliest possible
date. If a judgnent is obtained agai nst an enpl oyer for

contributions and an execution on that judgnment is returned
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unsati sfied, the enpl oyer may be enjoi ned from operating and
doi ng business in this state until the judgnment is satisfied.
The circuit court of the county in which the judgnent is docketed
or the circuit court for the county of |Ingham may grant an
i njunction upon the petition of the —eemm-ssien— agency. A copy
of the petition for injunction and a notice of when and where the
court shall act on the petition shall be served on the enpl oyer
at | east 21 days before the court may grant the injunction.

(d) An enpl oyer or enploying unit inproperly charged or
assessed contributions provided for under this act or a claimnt,
enpl oyee of the —eemm-ssion— agency, or third party inproperly
assessed a penalty under this act and who paid the contributions
or penalty under protest within 30 days after the nmailing of the
notice of determ nation of assessnent, may recover the anount
i nproperly collected or paid, together with interest, in any
proper action agai nst the —ecemm-ssion— agency. The circuit court
—of— in the county in which the enployer or enploying unit or
cl ai mant, enpl oyee of the —eemm-ssion— agency, or third party
resides, or, in the case of an enployer or enploying unit, in
which is located the principal office or place of business of the
enpl oyer or enploying unit, —shal—have— has origi nal
jurisdiction of and action to recover contributions inproperly
paid or collected or a penalty inproperly assessed whet her or not
the charge or assessnent has been reviewed by the —coemm-ssion
agency or heard or reviewed by a referee or the —appeal— board of
review. The court shall not have jurisdiction of the action

unless witten notice of claimis given to the —coemr-ssion
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agency at |east 30 days before the institution of the action. In
an action to recover contributions paid or collected or penalties
assessed, the court shall allow costs to such an extent and in a
manner as it may consider proper. Either party to the action
—shal—have— has the right of appeal, as is now provided by | aw,
in other civil actions. An action by a clainmnt, enployee of the
—comm-sston— agency, or third party agai nst the —comm-ssion
agency under this subsection shall be brought only to recover
penalties and interest on those penalties inproperly assessed by
t he —eomm-ssion— agency under section 54(a) or (b) or
sections 54a to 54c. If a final judgnent is rendered in favor of
the plaintiff in an action to recover the anmount of contributions
illegally collected or charged, the —treasurer—of the conm-ssion
agency, upon receipt of a certified copy of the final judgnent,
shal | pay the anpunt of contributions illegally collected or
charged or penalties assessed fromthe clearing account, and pay
interest as may be allowed by the court, in an anount not to
exceed the actual earnings of the contributions as may have been
found to have been illegally collected or charged, fromthe
contingent fund.

(e) Except for liens and encunbrances recorded before the
filing of the notice provided for in this section, al
contributions, interest, and penalties payable under this act to
t he —eemm-ssion— agency from an enpl oyer, clainmant, enployee of
t he —eomm-ssion— agency, or third party that neglects to pay the
same when due shall be a first and prior lien upon all property

and rights to property, real and personal, belonging to the
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enpl oyer, claimant, enpl oyee of the —eemm-ssion— agency, or third
party. The lien shall continue until the liability for that
anount or a judgnment arising out of the liability is satisfied or
beconmes unenforceabl e by reason of |apse of tine. The lien shal
attach to the property and rights to property of the enpl oyer,
cl ai mant, enpl oyee of the —eemm-ssion— agency, or third party,
whet her real or personal, fromand after the date that a report
upon which the specific tax is conputed is required by this act
to be filed. Notice of the lien shall be recorded in the office
of the register of deeds of the county in which the property
subject to the lien is situated, and the register of deeds shal
receive the notice for recording. This subsection shall apply
only to penalties and interest on those penalties assessed by the
—comm-sston— agency agai nst a claimant, enpl oyee of the
—eomm-sston— agency, or third party for violations of
section 54(a) or (b) or sections 54a to 54c.

If there is a distribution of an enpl oyer's assets pursuant
to an order of a court under the laws of this state, including a
recei vership, assignnent for benefit of creditors, adjudicated
i nsol vency, conposition, or simlar proceedings, contributions
then or thereafter due shall be paid in full before all other
cl ai mrs except for wages and conpensati on under the worker's

di sability conpensation act of 1969, —-AetNo—317of the Publie

Corpited—taws— 1969 PA 317, MCL 418.101 to 418.941. In the

di stribution of estates of decedents, clains for funeral expenses

and expenses of |ast sickness shall also be entitled to
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priority.
(f) An injunction shall not issue to stay proceedings for
assessnent or collection of contributions, or interest or penalty

on contributions, levied and required by this act.

(g) A person or enploying unit — that acquires —the
organization,—trade—business—oer—75% 10% or nore of the
enpl oyees, payroll, trade, inventory, services, or other assets

froman enploying unit, as a successor defined in section 41(2),
is liable for contributions and interest due to the —coemrssion
agency fromthe transferor at the tine of the acquisition in an
amount not to exceed the reasonabl e val ue of the —erganization-
trade—bustness—or— enpl oyees, payroll, trade, inventory,
services, or other assets acquired, |ess the anmobunt of a secured
interest in the assets owned by the transferee that are entitled
to priority. The transferor or transferee who has, not |ess than
10 days before the acquisition, requested fromthe —comrssion
agency in witing a statenment certifying the status of
contribution liability of the transferor shall be provided with
that statenment and the transferee is not liable for any anount
due fromthe transferor in excess of the anount of liability
conputed as prescribed in this subsection and certified by the
—comm-sston— agency. At |least 2 cal endar days, not including a
Sat urday, Sunday, or |egal holiday, before the acceptance of an
offer, the transferor, or the transferor's real estate broker or
ot her agent representing the transferor, shall disclose to the
transferee on a form provi ded by the —eemv-ssion— agency, the

anounts of the transferor's outstandi ng unenpl oynent tax
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l[iability, unreported unenploynment tax liability, and the tax
paynents, tax rates, and cunul ative benefit charges for the nost
recent 5 years, a listing of all individuals currently enpl oyed
by the transferor, and a listing of all enpl oyees separated from
enpl oynment with the transferor in the nost recent 12 nonths.
This formshall specify such other information, as determ ned by
t he —eomm-ssion— agency, as would be required for a transferee to
estimate future unenpl oynent conpensation costs based on the
transferor's benefit charge and tax reporting and paynent
experience with the —eomm-ssion— agency. Failure of the
transferor, or the transferor's real estate broker or other agent
representing the transferor, to provide accurate informtion

required by this subsection is a m sdeneanor punishable by

i mprisonment for not nore than 90 days —— or a fine of not nore
t han $2,500. 00, or both. In addition, the transferor, or the
transferor's real estate broker or other agent representing the
transferor, is liable to the transferee for any consequentia
damages resulting fromthe failure to conply with this
subsection. However, the real estate broker or other agent is
not |iable for consequential danages if he or she exercised good
faith in conpliance with the disclosure of information. The
renmedy provided the transferee is not exclusive, and is not to be
construed to reduce any other right or remedy agai nst any party
provided for in this or any other act. Nothing in this

subsection shall be construed to decrease the liability of the

transferee as a successor in interest — or to prevent the

transfer of —a—+rating— an experience account bal ance as provi ded
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inthis act. The foregoing provisions are in addition to the
remedi es the —eeomm-sston— agency has against the transferor.

(h) If a part of a deficiency in paynent of the enployer's
contribution to the fund is due to negligence or intentiona
di sregard of —the+rulesof the commssion— agency rul es, but
wi thout intention to defraud, 5% of the total amount of the
deficiency, in addition to the deficiency and in addition to all
ot her interest charges and penalties —providedhereirn— under this
act, shall be assessed, collected, and paid in the sane manner as
—+f—+t—were— a deficiency. |If a part of a deficiency is
determined in an action at law to be due to fraud with intent to
avoi d paynent of contributions to the fund, then the judgnment
rendered shall include an anbunt equal to 50% of the total anopunt
of the deficiency, in addition to the deficiency and in addition
to all other interest charges and penalties —provided-herein
under this act.

(i) I'f an enmploying unit fails to make a report as reasonably
requi red by —the+rules—of the conmm-ssionpursuant—tothisaet
agency rul es, the —ecomm-ssion— agency nay —meke—-an— estinmate —of
the liability of that enploying unit frominformation it —ay
ebtain— obtai ns and ——aecordingtothatestimate sorade
assess the enploying unit for the estinmated contributions,
penalties, and interest due. The —eeomm-ssion— agency shall —have
the—power—only—after— not assess an enploying unit until a
default continues for 30 days and —after— the —eemm-ssion— agency
has determined that the default of the enploying unit is

willful.
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(j) An assessnent or penalty with respect to contributions
unpai d —+s— shall not —effeetive— be made or collected for any
period before the 3 cal endar years preceding the date of the
assessnment .

(k) The rights respecting the collection of contributions and
the levy of interest and penalties and damages —rade— avail abl e
to the —coemm-ssion—by— agency under this section —s—additional
are in addition to other powers and rights vested in the
—conm-sston— agency i n —pursuance—ofthe— ot her provisions of
this act. The conmmssion ts not precluded from exercising
agency nay exercise any of the collection renedi es —providedfor
by— under this act even though an application for a

redeterm nation or an appeal is pending final disposition.

() A person recording a |lien —proevidedfor—+n— under this
section shall pay a fee of $2.00 —fer—+ecording— to record a lien
and a fee of $2.00 fer—+recording— to record a discharge of a

[ien.

Enacting section 1. This anendatory act does not take
effect unless all of the following bills of the 92nd Legi sl ature
are enacted into | aw

(a) Senate Bill No. or House Bill No. 6316
(request no. 07154' 04).

(b) Senate Bill No. or House Bill No. 6317
(request no. 07155' 04).

(c) Senate Bill No. or House Bill No. 6319

(request no. 07157' 04).
(d) Senate Bill No. or House Bill No. 6320
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