SENATE BILL No. 58

A W DN PP

SENATE BILL No. 58

January 23, 2003, Introduced by Senators BISHOP, KUIPERS, CROPSEY, LELAND,
TOY, BROWN, HARDIMAN and BIRKHOLZ and referred to the Committee on
Government Operations.

A bill to establish standards of ethical conduct for state
el ected public officials; to inpose certain conditions on state
el ected public officials and enhance accountability; to require
public disclosure by state elected public officials of certain
transactions and to require the filing of a transactiona
di scl osure statenent; to establish an ethics board and prescribe
its powers and duties; to establish a legislative ethics
comrttee and prescribe its powers and duties; to prescribe
penal ti es and provide renedies; and to repeal acts and parts of
acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 101. This act shall be known and nmay be cited as the
"governnent ethics act".

CHAPTER 1. DEFI NI TI ONS; GENERAL PROVI SI ONS

Sec. 103. For the purposes of this act:
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(a) "Anything of value" nmeans a tangible or intangible item
t hat has econom c val ue and that could reasonably be consi dered
to be an advantage or of worth, use, or service to the person
upon whomit is conferred.

(b) "Anything of value" does not include any of the
fol | ow ng:

(1) An unsolicited token or award with a value of less than
$150. 00.

(ii)) An unsolicited advertising itemw th a value of |ess
t han $50. 00.

(iii) An unsolicited publication with a market val ue of |ess
t han $50. 00 on an annual basis.

(iv) A discount afforded to the general public or a specified
group or occupation under normal business conditions. However,

t he di scount may not be based on the fact of public service
unless it is a discount program approved by the ethics board or
the legislative ethics comm ttee.

(v) Acontribution to a bona fide charity, made in response
to a direct solicitation froma state elected public official or
a person acting at his or her direction.

(vi) An unsolicited benefit conferred by a person or business
if the economc value totals |ess than $100. 00 per cal endar year
and if there is no express or inplied understanding or agreenent
that a vote, official action, or decision of a state el ected
public official will be influenced.

(vii) A tangible or intangible itemfor a legitimte

educati onal purpose or benefit.
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(viii) Canpaign contributions that are nmade and reported
under the M chigan canpaign finance act, 1976 PA 388, MCL 169. 201
to 169.282.

(c) "Confidential information"” means information made
confidential by law or information that is conveyed or accepted
with the understanding that the information will only be used for
of ficial purposes.

(d) "Conflict of interest"” neans a close econom c associ ation
or personal relationship between a state elected public official
and a person that is likely to be substantially affected by an
official action or decision of a state elected public official
that a reasonabl e person woul d believe conflicts with the public
duty or obligation of the state elected public official to
exerci se objective independent judgment or that a reasonabl e
person woul d bel i eve creates the appearance that the person nay
have undue access to confidential information or may otherw se
receive favored treatnent regarding a public action

(e) "Ethics board" neans the ethics board established under
section 401.

(f) "Governnmental entity" means the executive and | egislative
branches of this state.

(g) "Imediate fam |y" neans a spouse, child, including a
stepchild or an adopted child, grandchild, brother, sister,
parent, or grandparent of the state elected public official, or a
person clained as a dependent on the state elected public
official's latest individual state income tax return.

(h) "Legislative ethics commttee"” nmeans the | egislative
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ethics comm ttee established under section 501.

(i) "Qutside enployer or business" neans any of the
fol | ow ng:

(i) An activity, other than service to the governnental
entity, when the state elected public official receives
conpensation for services rendered or goods sold or produced.

(i) An entity, other than the governnental entity, if the
state elected public official is a nmenber, official, director, or
enpl oyee of the entity and he or she receives conpensation for
services rendered or goods sold or produced by the entity.
Conpensati on does not include rei nbursenent for necessary
expenses, including travel expenses.

(iii) An entity in which the state elected public official
has an ownership interest, except a corporation when the state
el ected public official owns |ess than 10% of the outstandi ng
st ock.

(j) "Person" neans an individual, sole proprietorshinp,
partnershi p, corporation, association, or other |legal entity.

(k) "Political subdivision" nmeans a county, city, township,
vill age, school district, departnent, agency, body, board,
commi ssion, or other |ocal governnmental unit.

() "State elected public official"™ neans the governor,
| i eutenant governor, secretary of state, attorney general, and
menber of the state legislature. A person who is appointed to
fill a vacancy in a state elected public office that is
ordinarily elective is a state elected public official.

(m "Transactional disclosure statenent” nmeans a report filed
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by a state elected public official if the state el ected public
official is required to abstain fromacting under section 217.
CHAPTER 2. CODE OF ETHI CS

Sec. 201. Except as otherw se provided by law, a state
el ected public official shall not use his or her public position
or take or fail to take action, in order to obtain anything of
value, for hinmself or herself or another person or entity.

Sec. 203. (1) A state elected public official shall not
solicit or accept anything of value in connection with his or her
of ficial responsibilities.

(2) A person shall not offer or give anything of value in
connection with a state elected public official's official

responsibilities to any of the follow ng:

(a) A state elected public official.

(b) A nmenmber of the state elected public official's imediate
famly.

(c) An outside enployer or business with which the state
el ected public official is associated.

(d) A custoner or client of the state elected public
of ficial.

Sec. 205. A state elected public official shall not
represent for conpensation a person in a nmatter that the person

has before the branch of state governnent with which the state
el ected public official is directly affiliated.

Sec. 207. A state elected public official or a former state
el ected public official enployee shall not use or disclose

confidential information to further his or her own or another
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person's interests, except to the extent permtted by | aw.

Sec. 209. A state elected public official shall not request
or authorize a person to request a subordinate of the state
el ected public official to participate in an election canpaign or
contribute to a political commttee unless that subordinate is a
political appointee.

Sec. 211. (1) A state elected public official, a nenber of
that person's imediate famly, or an outside enpl oyer or
busi ness with which the person is associated shall not enter into
a contract valued at $1,500.00 or nore with the governnental
entity with which the state elected public official is affiliated
unl ess the contract is awarded through an open and public
conpetitive process that includes prior public notice and
subsequent availability for public inspection of the proposals
consi dered and the contract awarded.

(2) A state elected public official who has or later acquires
an interest in an actual or proposed contract with the governnment
entity with whomthe state elected public official is affiliated
shal |l publicly disclose the nature and extent of that interest as
required by section 217.

(3) A contract or agreenent that is executed in violation of
this section is voidable only if the person who entered into the
contract or took assignnment of the contract had actual know edge
of the prohibited conflict. |If a person is other than an
i ndi vidual, the actual know edge nust be that of an individual or
body finally approving the contract. A contract involving a

prohi bited conflict of interest under this section is voi dable
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only by a decree of a court of proper jurisdiction. A decree of
a court of proper jurisdiction may provide for the reinbursenent
of a person for the reasonabl e val ue of noney, goods, material,

| abor, or services furnished under the contract, to the extent
that the governnmental entity has benefited. This provision does
not prohibit the parties fromreaching a settlenment outside of
court.

Sec. 213. A former state elected public official shall not
appear or practice before the governnental entity with which he
or she was affiliated, except on his or her own behal f, or
recei ve conpensation for working on a matter before that
governnmental entity, for a period of 3 nonths after the
termnation of his or her official service.

Sec. 215. (1) A person shall not induce or attenpt to
induce a state elected public official to violate any of the
provisions of this chapter.

(2) Nothing in this section shall be construed to prohibit a
person fromreceiving a service or benefit, or fromusing a
facility, that is generally available to the public, provided the
person does so in the same manner or degree that is available to
t he general public.

(3) Under this section, a corporation, partnership, limted
liability conpany, or other entity is not vicariously liable for
the actions of an enpl oyee unless the enpl oyee acted in the
execution of conpany policy or custom

Sec. 217. (1) A state elected public official shall abstain

fromacting formally or informally on a matter before a
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governnental entity with which he or she is affiliated if he or
she knows that acting on the matter, or failing to act on the
matter, may result in a conflict of interest or a violation of
this chapter

(2) If a state elected public official is required to abstain
fromacting on a matter, he or she shall file a transactiona
di scl osure statement with the ethics board within 21 days.

(3) A transactional disclosure statenent shall include al
the information related to the conflict of interest and the
reason for the state elected public official abstaining from
acting under subsection (1).

Sec. 219. This chapter does not prohibit or require conduct
specifically authorized by statute, rule, regulation, the state

constitution of 1963, or the constitution of the United States.

CHAPTER 3. PENALTI ES.
Sec. 301. The person or body authorized by |aw to inpose
disciplinary action shall initiate appropriate proceedi ngs and
may take appropriate disciplinary action concerning a state

el ected public official who violates this act.

Sec. 303. A state elected public official who violates this
act is subject to a civil fine of up to $1,500.00 for each
violation, in addition to another penalty provided in this act or
other law of this state. The civil fine shall be inposed by a
court of proper jurisdiction or the person or body authorized by
| aw to i mpose sancti ons.

Sec. 305. A person who violates this act is liable for

darmages to the governmental entity for |osses or increased costs

00376' 03 JLB



© 00 N o o0~ W N PP

N NN N N N NN R R P R R B R B R
N~ o 00 A W N RBP O © 0 N O O~ W N RB O

9
incurred by the governnental entity as a result of the
violation. Danages may be inposed by a court of proper
jurisdiction in addition to another penalty contained in another
provi si on of | aw.

Sec. 307. A person required by section 217 to file a
transacti onal disclosure statenent who willfully files a false or
i nconpl ete transactional disclosure statement or who fails to
file an acceptable transactional disclosure statement within the
time prescribed is guilty of a m sdenmeanor punishable by a fine
of not nore than $1, 000.00, or inprisonment for not nore than 90
days, or both.

Sec. 309. Except as otherwi se provided in this act, a
person who violates chapter 2 is guilty of a m sdeneanor
puni shabl e by a fine of not nore than $1,000.00 or inprisonnent
for not nore than 90 days, or both, and additional penalties as
specified in this chapter.

CHAPTER 4. ETH CS BOARD.

Sec. 401. (1) The ethics board is created as an aut ononous
entity within the departnent of state.

(2) The ethics board shall consist of 7 nmenbers appointed by
t he governor.

(3) Atermexpires on March 31 of the year when the termis
designated to expire. The 7 nenbers first appointed to the
et hics board shall be appointed within 90 days after the
effective date of this act.

(4) A nmenber of the ethics board shall serve for a 4-year

termor until a successor is appointed, whichever is |ater,
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except that of the menbers first appointed, 2 shall serve for 2
years, 3 shall serve for 3 years, and 2 shall serve for 4 years.
A person shall not serve nore than 2 full 4-year ternms on the
et hi cs board.

(5) If a vacancy occurs on the ethics board, the governor
shal | make an appointnment for the unexpired termin the same
manner as the original appointnent.

(6) The governor nmay renove a nmenber of the ethics board for
i nconpet ency, dereliction of duty, nalfeasance, m sfeasance, or
nonf easance in office or another good cause.

(7) At the first neeting, the ethics board shall elect from
anong its nmenbers a chairperson and vi ce-chairperson. The
vi ce-chairperson shall serve as chairperson in the absence of the
chai rperson. After the first neeting, the ethics board shal
neet at |east quarterly, or nore frequently at the call of the
chai rperson or if requested by 4 or nore menbers.

(8) Four nenbers of the ethics board constitute a quorum for
the transaction of business. A nmgjority of the nmenbers present
and serving are required for official action of the ethics
board. A vote shall be by record roll call

(9) The business conducted by the ethics board shall be
conducted in conpliance with the open neetings act, 1976 PA 267,
MCL 15.261 to 15.275. Notice of the neetings of the board shal
be made public in conpliance with the open neetings act, 1976
PA 267, MCL 15.261 to 15.275.

(10) A witing prepared, owned, used, in the possession of,

or retained by the ethics board in the performance of an official
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function is subject to the freedom of information act, 1976
PA 442, MCL 15.231 to 15. 246.

(11) A nenber of the ethics board shall serve wi thout
conpensation. However, a nenber of the ethics board may be
rei mbursed for his or her actual and necessary expenses incurred
in the performance of official duties as a nmenber of the ethics
boar d.

(12) The ethics board shall do all of the foll ow ng:

(a) Pronulgate rules in accordance with the adm nistrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, to
carry out the provisions of this act and to govern its own
pr ocedures.

(b) Appoint hearing officials, an executive director, if
necessary, and other staff necessary to carry out its duties
under this act. The ethics board nmay del egate authority to the
executive director to act in the nane of the board between
neetings of the board, if the delegation is in witing and the
specific powers to be del egated are enunerated. The board shal
not del egate the power to determ ne violations, reconmend
di sciplinary action, inpose a civil fine, refer a matter to the
attorney general, or render an advisory opinion. An executive
director is subject to the restrictions of an ethics board nmenber
as specified in section 403.

(c) Exam ne transactional disclosure statenents filed under
section 217 and the supporting records and ot her docunents. The
ethics board shall index and maintain on file for at |east

7 years all transactional disclosure statenents filed under this
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act .

(d) Review, index, maintain on file, and di spose of sworn
conpl aints and nake notifications and conduct investigations. In
conducting an investigation, the ethics board nay adm ni ster
oaths or affirmations, subpoena w tnesses, conpel their
attendance, and require the production of books or records that
it considers relevant and material .

(e) Conduct hearings, recommend disciplinary action, assess
penalties, make referrals, and initiate appropriate actions and
proceedi ngs under section 411.

(f) Gant waivers under section 413.

(g) Render, index, and maintain on file advisory opinions
under section 415 and prepare and publish nonconfidential specia
reports and technical studies to further the purposes of this
act. The attorney general shall advise the board concerning
|l egal matters in the issuance of advisory opinions, investigative
reports, recommendations, and other reports.

(h) Provide training and education to state el ected public
of ficials under section 419.

(i) Prepare an annual report and recommend changes to this
act under section 421.

(j) Provide for public inspection of certain records as
provi ded by | aw.

(k) Sel ect provisions of this act, special reports, and
techni cal studies for reproduction and distribution under
section 423.

(13) The state personnel director shall provide clerical or
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adm ni strative assistance fromthe departnment of state as the
board may request.

Sec. 403. A menber of the ethics board shall not, while a
menber of the board:

(a) Hold elective public office or elective political party
of fice.

(b) Accept appointnment to or becone a candidate for public
office or elective political party office.

(c) Be enployed as or act as a | obbyi st.

(d) Participate in an election canpaign. An ethics board
menber may nake canpai gn contri butions.

Sec. 405. (1) The ethics board may only act with respect to

the state elected public officials covered by this act.

(2) The termination of a state elected public official's term

of office does not affect the jurisdiction of the ethics board
With respect to the requirenents inposed on himor her by this
act .

Sec. 409. (1) If a majority vote of the board detern nes
that there is reason to believe that this act was violated, the
board shall initiate an investigative proceeding to determ ne
whet her a violation occurred. The board shall mail a notice of
the investigation and the nature of the alleged violation to a
person under investigation within 5 days after the decision to
undertake an investigation is made. Every 60 days until a fina
determ nation is nade, the board shall mail to the conpl ai nant
and to the person under investigation notice of the action taken

to date by the board along with the reasons for the action or
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nonact i on.

(2) Except as otherwi se required by law, the board' s actions
and the records relative to an investigation shall be
confidential until the board nmakes a final determ nation under
this section.

(3) Al governmental entities shall cooperate with the board
when it is conducting an investigation.

(4) If the ethics board determ nes that this act was not
violated, the records and actions relative to the investigation
and determ nation shall remain confidential unless the person
investigated requests in witing that the records and actions be
made public. |If the ethics board determ nes that this act was
viol ated, the ethics board shall make a recomendati on of
sanction to the appropriate authority designated in section 411.

Sec. 411. (1) After a hearing providing for due process
procedural requirenments and subject to applicabl e provisions of
law, the ethics board may recomend di sciplinary action under
section 301 of this act. The recommendation of the ethics board
shall be nade to the person or body authorized by |aw to inpose
or reconmend discipline. For the purpose of this act, the person
or body authorized by law to i npose or recommend discipline for a
state elected public official is 1 of the foll ow ng:

(a) For a legislator, the legislative ethics commttee
created under section 501.

(b) For the attorney general or secretary of state, the
gover nor.

(c) For the governor or |ieutenant governor, the
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| egi sl ature.

(2) The board shall conduct and conplete the hearing with
reasonabl e pronptness. |If the ethics board refers the matter to
t he person or body authorized by law to inpose disciplinary
action or if the ethics board refers the matter to the attorney
general, the ethics board may adjourn the matter pending
deternmination by the person, body, or attorney general.

(3) After a hearing providing for due process procedura
requirenents, the ethics board may recommend that sanctions and
penal ti es be inposed upon a state el ected public official found
by the board to have violated this act. The recommendati on of
the ethics board shall be nade to the person or body authorized
by law to i npose or recommend sanctions. |f a state el ected
public official is ordered to pay a civil fine, the state el ected
public official shall pay the fine to the departnent of state.

(4) The governnental entity with which the state el ected
public official is affiliated or the ethics board on behal f of
the governnental entity may initiate an action or specia
proceeding in the court of appropriate jurisdiction to obtain
damages under section 305.

(5) The ethics board nmay refer to the attorney general
possible crimnal violations of this act. Nothing contained in
this act shall be construed to restrict the authority of the
attorney general to prosecute a person for a violation of this
act or of any other |aw

(6) For a person other than the ethics board or governnental

entity to bring an action or special proceeding, all of the
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foll owi ng apply:

(a) The person initiating the action or special proceeding
has filed a sworn conplaint alleging the violation by the state
el ected public official with the ethics board.

(b) An allegation in the conplaint filed with the court
al l eges that at |east 6 nonths have el apsed since the conpl ai nt
was filed with the ethics board and that the ethics board has
failed to file a final determination in the matter.

(c) The action or special proceeding commences within 10
nmont hs after the conplaint is filed with the ethics board.

Sec. 413. (1) Upon written application and upon a show ng
of conpelling need by the state elected public official, the
et hics board nay grant the state elected public official a waiver
of a provision of this act.

(2) A waiver may only be granted at an open neeting after
public notice as provided in the open neetings act, 1976 PA 267,
MCL 15.261 to 15.275. The notice nust state that a waiver is
bei ng considered. A waiver shall be in witing and shall state
t he grounds upon which it is granted. Wthin 10 days after
granting a waiver, the ethics board shall send a copy of the
decision to the state elected public official, the person or body
authorized by law to i npose discipline upon the state el ected
public official, and the secretary of state stating the nane of
t he person requesting the waiver and a general description of the
ci rcunst ances of the waiver. Al applications, decisions, and
ot her records and proceedings relating to a waiver shall be

i ndexed and nai ntained on file by the ethics board.
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Sec. 415. (1) Upon the witten request of a state el ected
public official, the ethics board shall render a witten advisory
opinion regarding the interpretation or application of this act.

(2) Advisory opinions and requests for advisory opinions
shal | be indexed and nmai ntained on file by the ethics board.

(3) A state elected public official who has submtted to the
ethics board a witten request for an advisory opinion may bring
and maintain a civil action by right against the board to conpel
it to issue the advisory opinion. The conplaint shall clearly
identify the matters or proceedi ngs before the board that are
involved. No action shall be prosecuted or naintained under this
section unless both of the follow ng apply:

(a) The conplaint or petition alleges that at |east 6 nonths
have el apsed since the filing of the request and that the ethics
board has failed to i ssue an advisory opinion in the matter.

(b) The action is commenced within 10 nonths after the
submi ssion of the request for the advisory opinion.

(4) An advisory opinion rendered by the ethics board, unti
and unl ess anmended or revoked, is binding on the ethics board in
a subsequent proceedi ng concerning the person who requested the
opi nion and who acted in good faith, unless the person omtted or
m sstated a material fact. The opinion nmay al so be relied upon
by the person, and nay be introduced and used as a defense, in a
civil action brought by the ethics board or governnmental entity.

Sec. 417. A person aggrieved by a decision of the ethics
board may seek judicial review and relief in a court of proper

jurisdiction.
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Sec. 419. The ethics board shall do both of the foll ow ng:

(a) Make information concerning this act available to each
state elected public official, to the public, and to persons
interested in doing business with this state, through the
secretary of state, and other necessary neans.

(b) Devel op educational materials and an educati onal program
for state el ected public officials of their duties and
responsibilities under this act.

Sec. 421. (1) The ethics board shall prepare and submt an
annual report to the governor and | egislature, summarizing the
activities of the board. The report may al so reconmend statutory
or adm nistrative changes to this act.

(2) The ethics board shall annually review this act and the
board's rules, regulations, and adm nistrative procedures to
determ ne whether they pronote integrity, public confidence, and
participation in state government and whether they set forth
cl ear and enforceabl e conmon sense standards of conduct.

Sec. 423. (1) Wthin 90 days after the first neeting of the
et hics board, and after then as appropriate, the ethics board
shall transmt to the secretary of state, in a suitable form
copies of the provisions of this act that the ethics board
consi ders necessary for posting and distribution. Wthin 10 days
after receipt of those copies, the secretary of state shall do
all of the follow ng:

(a) Conspicuously post the copies received fromthe ethics
board in each public building under the jurisdiction of this

st at e.
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(b) Distribute the copies received fromthe ethics board to
each state elected public official.

(c) Make the copies received fromthe ethics board avail abl e
to the public.

(2) A state elected public official elected after the
effective date of this act shall be furnished a copy of those
provisions within 10 days after entering upon the duties of the
state elected public official's position.

(3) Failure of the secretary of state to comply with the
provisions of this section or failure of a state elected public
official to receive a copy of the provisions of this act does not
affect the duty of conpliance with this act or the enforcenent of
this act's provisions.

(4) The ethics board shall transmt to the secretary of
state, in a formsuitable for distribution, copies of specia
reports and technical studies relating to this act and its
adm ni stration.

CHAPTER 5. LEGQ SLATIVE ETH CS COW TTEE.

Sec. 501. (1) The legislative ethics comrittee is
established within the | egislature and shall consist of 3 nmenbers
of the senate and 3 nenbers of the house of representatives. At
| east 1 menber from each house shall be a nenber of the mnority
party, to be appointed in the same manner as standing conmittees
of the senate and the house of representatives. The nenbers of
the legislative ethics commttee shall serve w thout
conpensation, but shall be entitled to actual and necessary

expenses while on commttee business. The |legislative ethics
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commttee may establish, by majority vote,

pr ocedures.

(2) The legislative ethics commttee shal

its rules and

act upon a

recommendati on nade by the ethics board under section 411

committee shall conduct an investigation and issue a report and

recommendation to the appropriate house of the | egislature.

Enacting section 1.

(a) 1968 PA 317,
(b) 1968 PA 318,
(c) 1973 PA 196,

Enacting section 2.

January 1, 2004.

Enacting section 3.

the state constitution of

MCL 15.321 to 15.330.
MCL 15.301 to 15.310.
MCL 15.341 to 15. 348.

1963,

Thi s act shall

take effect on

The followi ng acts are repeal ed:

Pursuant to section 8 of article |11

the state suprenme court shal

rule on the constitutionality of this act before January 1,

2004.
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