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SENATE BILL No. 273
o

SENATE BILL No. 273

March 6, 2003, Introduced by Senator THOMAS and referred to the Committee on Natural
Resources and Environmental Affairs.

A Dbill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng section 20101 (MCL 324.20101), as amended by 1996 PA
383, and by addi ng sections 20121 and 20122.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 20101. (1) As used in this part:

(a) "Act of God" neans an unantici pated grave natural
di saster or other natural phenonmenon of an exceptional,
inevitable, and irresistible character, the effects of which
coul d not have been prevented or avoi ded by the exercise of due
care or foresight.

(b) "Agricultural property" neans real property used for
farmng in any of its branches, including cultivating of soil;
growi ng and harvesting of any agricultural, horticultural, or

floricultural comodity; dairying; raising of |ivestock, bees,
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fish, fur-bearing animals, or poultry; turf and tree farm ng; and
perform ng any practices on a farmas an incident to, or in
conjunction with, these farmng operations. Agricultura
property does not include property used for comrercial storage,
processing, distribution, marketing, or shipping operations.

(c) "Attorney general" neans the departnment of the attorney
general .

(d) "Baseline environnental assessnment” neans an eval uation
of environnmental conditions which exist at a facility at the tine
of purchase, occupancy, or foreclosure that reasonably defines
t he existing conditions and circunstance at the facility so that,
in the event of a subsequent release, there is a nmeans of
di stinguishing the new rel ease from existing contam nation.

(e) "Board" nmeans the brownfield redevel opnent board created
in section 20104a.

(f) "Department” nmeans the director of the departnent of
environnental quality or his or her designee to whomthe director
del egates a power or duty by witten instrunent.

(g) "Director” neans the director of the departnent of
environnental quality.

(h) "Directors” nmeans the directors or their designees of the
departnents of environnental quality, conmunity health,
agriculture, and state police.

(i) "Disposal" neans the discharge, deposit, injection,
dunpi ng, spilling, |eaking, or placing of any hazardous substance
into or on any land or water so that the hazardous substance or

any constituent of the hazardous substance may —enter—the
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eavironrent—or— be emitted into the air or discharged into any
groundwat er or surface water or otherw se enter the environnent.

(j) "Enforcenment costs" nmeans court expenses, reasonable
attorney fees of the attorney general, and other reasonable
expenses of an executive departnment that are incurred in relation
to enforcenent under this part or rules pronul gated under this
part, or both.

(k) "Environnent" or "natural resources" neans |and, surface
wat er, groundwater, subsurface — strata, air, fish, wildlife,
or biota within the state.

() "Environmental contam nation" neans the rel ease of a
hazardous substance, or the potential release of a discarded
hazar dous substance, in a quantity which is or may becone
injurious to the environment or to the public health, safety, or
wel f ar e.

(m "Evaluation" neans those activities including, but not
limted to, investigation, studies, sanpling, analysis,
devel opnent of feasibility studies, and adm nistrative efforts
that are needed to deternmine the nature, extent, and inpact of a
rel ease or threat of rel ease and necessary response activities.

(n) "Exacerbation"” neans the occurrence of either of the
foll owi ng caused by an activity undertaken by the person who owns
or operates the property, with respect to existing
cont am nati on:

(i) Contam nation that has m grated beyond the boundaries of
the property which is the source of the release at |evels above

cleanup criteria specified in section 20120a(1)(a) unless a
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criterion is not relevant because exposure is reliably restricted
pursuant to section 20120b.

(ii)) A change in facility conditions that increases response
activity costs.

(o) "Facility" neans any area, place, or property where a
hazardous substance in excess of the concentrations which satisfy
the requirenments of section 20120a(1)(a) or (17) or the cleanup
criteria for unrestricted residential use under part 213 has been
rel eased, deposited, disposed of, or otherw se conmes to be
| ocated. Facility does not include any area, place, or property
at which response activities have been conpl eted which satisfy

the cleanup criteria for the residential category provided for in

section 20120a(1)(a) and (17) or at which corrective action has
been conpl eted under part 213 which satisfies the cleanup
criteria for unrestricted residential use.

(p) "Feasibility study" nmeans a process for devel opi ng,
eval uating, and selecting appropriate response activities.

(q) "Foreclosure" nmeans possession of a property by a | ender
on which it has foreclosed on a security interest or the
expiration of a lawful redenption period, whichever occurs
first.

(r) "Free product” nmeans a hazardous substance in a liquid
phase equal to or greater than 1/8 inch of neasurabl e thickness
that is not dissolved in water and that has been rel eased into

t he envi ronnent.
(s) "Fund" neans the cl eanup and redevel opnent fund

established in section 20108.
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(t) "Hazardous substance" nmeans 1 or nore of the foll ow ng,
but does not include fruit, vegetable, or field crop residuals or
processi ng by-products, or aquatic plants, that are applied to
the land for an agricultural use or for use as an aninal feed, if
the use is consistent with generally accepted agricul tural

managenent practi ces devel oped pursuant to the Mchigan right to

farmact, Act No. 93 of the Public Acts of 1981, being sections

286441 to286-474of the MchiganConpiledtaws— 1981 PA 93, MCL
286. 471 to 286.474:

(i) Any substance that the departnment denonstrates, on a case
by case basis, poses an unacceptable risk to the public health,
safety, or welfare, or the environnent, considering the fate of
the material, dose-response, toxicity, or adverse inpact on
natural resources.

(1i)) Hazardous substance as defined in the conprehensive
envi ronnental response, conpensation, and liability act of 1980,
Public Law 96-510, 94 Stat. 2767.

(i1ii) Hazardous waste as defined in part 111.

(iv) Petrol eum as described in —part—213— section 21303.

(u) "Interimresponse activity" nmeans the cl eanup or renoval
of a rel eased hazardous substance or the taking of other actions,
prior to the inplenmentation of a renedial action, as may be
necessary to prevent, mnimze, or mtigate injury to the public
health, safety, or welfare, or to the environment. Interim
response activity also includes, but is not limted to, measures
tolimt access, replacenent of water supplies, and tenporary

rel ocati on of people as determ ned to be necessary by the
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departnent. |In addition, interimresponse activity nmeans the
taki ng of other actions as may be necessary to prevent, mnimze,
or mtigate a threatened rel ease.

(v) "Lender" neans any of the follow ng:

(i) A state or nationally chartered bank

(ii)) A state or federally chartered savings and | oan
associ ation or savings bank.

(iii) A state or federally chartered credit union

(iv) Any other state or federally chartered | ending
institution. —efr

(v Aregulated affiliate or regul ated subsidiary of any
entity listed i n —this—subparagraph—er— subparagraphs (i) to
—Hh— (iv).

(vi) -{&9— An insurance conpany authorized to do business in

this state pursuant to the insurance code of 1956, —-AectNo—218

500. 8302.
(vii) —)— A notor vehicle finance conpany subject to the
not or vehicle sales finance act, —AectNo—27 of the Extra—Session

ol—1950— being—sections—492 101 +o6-492 141 of the Mehigan
Conpited—taws— 1950 (Ex Sess) PA 27, MCL 492.101 to 492.141, with
net assets in excess of $50, 000, 000. 00.

(wviii) —H— A foreign bank.

(ix) —vh)— A retirement fund regul ated pursuant to state
| aw or a pension fund regul ated pursuant to federal |aw with net

assets in excess of $50, 000, 000. 00.
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(X) {h»9)— A state or federal agency authorized by law to
hold a security interest in real property or a local unit of
government holding a reversionary interest in real property.

(xi) 69— A nonprofit tax exenpt organization created to
pronot e econom ¢ devel opnent in which a majority of the
organi zation's assets are held by a local unit of governnment.

(xii) —4)— Any ot her person who | oans noney for the
purchase of or inprovenent of real property.

(xiii) —4H— Any person who retains or receives a security
interest to service a debt or to secure a perfornance
obl i gati on.

(w) "Local health departnment” neans that termas defined in
section 1105 of the public health code, —-ActNo—368ofthe

L b . . hi
Conpited—Laws— 1978 PA 368, MCL 333. 1105.

(x) "Local unit of governnent" neans a county, city,
township, or village, an agency of a local unit of governnent, an
authority or any other public body or entity created by or
pursuant to state law. Local unit of government does not include
the state or federal governnent or a state or federal agency.

(y) "Operator” neans a person who is in control of or
responsi ble for the operation of a facility. Operator does not
i nclude either of the follow ng:

(1) A person who holds indicia of ownership primarily to
protect the person's security interest in the facility, unless
t hat person participates in the nanagenent of the facility as

descri bed in section 20101a.
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(i) A person who is acting as a fiduciary in conpliance with
section 20101b.

(z) "Omer" nmeans a person who owns a facility. Owner does
not include either of the follow ng:

(i) A person who holds indicia of ownership primarily to
protect the person's security interest in the facility,
including, but not limted to, a vendor's interest under a
recorded | and contract, unless that person participates in the
managenent of the facility as described in section 20101a.

(ii) A person who is acting as a fiduciary in conpliance with
section 20101b.

(aa) "Permtted rel ease” neans 1 or nore of the foll ow ng:

(i) Arelease in conpliance with an applicable, legally
enforceable permt issued under state |aw

(ii)) A lawful and authorized discharge into a permtted waste
treatnment facility.

(i) Afederally permtted release as defined in the
conprehensi ve environnmental response, conpensation, and liability
act of 1980, Public Law 96-510, 94 Stat. 2767.

(bb) "Rel ease" includes, but is not limted to, any spilling,
| eaki ng, punping, pouring, emtting, enptying, discharging,

i njecting, escaping, |eaching, dunping, or disposing of a

hazar dous substance into the environnent, or the abandonment or
di scarding of barrels, containers, and other closed receptacles
cont ai ni ng a hazardous substance. Rel ease does not include any
of the follow ng:

(i) Arelease that results in exposure to persons solely
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within a workplace, with respect to a claimthat these persons
may assert against their enpl oyers.

(ii)) Em ssions fromthe engi ne exhaust of a notor vehicle,
rolling stock, aircraft, or vessel

(iii) A rel ease of source, by-product, or special nuclear
material froma nuclear incident, as those terns are defined in
the atom c energy act of 1954, chapter 1073, 68 Stat. 919, if the
release is subject to requirenents with respect to financial
protection established by the nuclear regulatory comm ssi on under
section 170 of chapter 14 of title | of the atom c energy act of
1954, chapter 1073, 71 Stat. 576, 42 U.S.C. 2210, or any rel ease
of source by-product or special nuclear material from any
processing site designated under section 102(a)(1l) of title I or
302(a) of title Ill of the uraniummll tailings radiation
control act of 1978, Public Law 95-604, 42 U.S.C. 7912 and 7942.

(iv) If applied according to | abel directions and accordi ng
to generally accepted agricultural and managenent practices, the
application of a fertilizer, soil conditioner, agronomcally
appl i ed manure, or pesticide, or fruit, vegetable, or field crop
resi dual s or processing by-products, aquatic plants, or a
conbi nation of these substances. As used in this subparagraph

"fertilizer" and "soil conditioner" —havethe reaning—giventeo
theseterms— nmean those terns as defined in part 85, and

"pesticide" —hasthereaning—givenrto— neans that termas defined
in part 83.

(v) Arelease does not include fruits, vegetables, field crop

processi ng by-products, or aquatic plants, that are applied to
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the land for an agricultural use or for use as an aninal feed, if
the use is consistent with generally accepted agricultural and

managenent practices devel oped pursuant to the Mchigan right to

farmact, Act No. 93 of the Public Acts of 1981, being sections

286441 to286-474of the M-chiganConpiledtaws— 1981 PA 93, MCL
286. 471 to 286.474.

(cc) "Renedial action" includes, but is not limted to,
cl eanup, renoval, containment, isolation, destruction, or
treatnment of a hazardous substance released or threatened to be
rel eased into the environnent, nonitoring, maintenance, or the
taki ng of other actions that may be necessary to prevent,
mnimze, or mtigate injury to the public health, safety, or
wel fare, or to the environnent.

(dd) "Remedi al action plan" neans a work plan for perform ng
remedi al action under this part.

(ee) "Response activity" neans evaluation, interimresponse
activity, renedial action, denolition, or the taking of other
actions necessary to protect the public health, safety, or
wel fare, or the environnent or the natural resources. Response
activity also includes health assessnents or health effect
studies carried out under the supervision, or with the approva
of , the departnent of public health and enforcenent actions
related to any response activity.

(ff) "Response activity costs" or "costs of response
activity" means all costs incurred in taking or conducting a
response activity, including enforcement costs.

(gg) "School " neans all buildings, playgrounds, athletic
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fields, and other real property owned or |eased by a private or
public el ementary or secondary institution of |earning for any of
grades kindergarten through 12. School does not include a famly
resi dence used as a hone school .

(hh) —gg)— "Security interest" means any interest, including
a reversionary interest, in real property created or established
for the purpose of securing a |loan or other obligation. Security
interests include, but are not limted to, nortgages, deeds of
trusts, liens, and title pursuant to | ease financing
transactions. Security interests may also arise from

transacti ons such as sale and | easebacks, conditional sales,
install ment sales, trust receipt transactions, certain
assignnments, factoring agreenents, accounts receivable financing
arrangenents, consignnments, or any other transaction in which
evidence of title is created if the transaction creates or
establishes an interest in real property for the purpose of
securing a loan or other obligation.

(ii1) —hR)— "Site" neans the location of environnental
cont am nati on.

(jj) —H— "Threatened rel ease" or "threat of rel ease" neans
any circunstance that may reasonably be anticipated to cause a
rel ease.

(2) As used in this part, the phrase "a person who is |iable"
i ncl udes a person who is described as being subject to liability
in section 20126. The phrase "a person who is |iable" does not
presune that liability has been adjudi cat ed.

Sec. 20121. Before beginning construction of a school, the
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owner or operator of the school shall conduct an environnental
assessment of the property to determne all of the foll ow ng:

(a) Whether the property is a facility.

(b) The nature and extent of the owner's or operator's due
care obligations under section 20107a, if any, and the response
activities necessary to fulfill those obligations.

(c) The nature and extent of any response activities that the
owner or operator is required to conduct under sections 20114 and
20126.

Sec. 20122. (1) Except as provided in subsection (2) or
(3), a school shall not be constructed or operated on property
that is or was a facility.

(2) If response activities that satisfy the cleanup criteria
for limted residential use under section 20120a(1)(f) and (17),
or corrective action that satisfies the cleanup criteria for
restricted residential use under part 213, have been conpleted at
the property, a school may be constructed and operated on the
property if the owner or operator of the school nonitors the
property, including, if applicable, soil, outdoor air, and indoor
air, to denonstrate that no unacceptabl e exposures to hazar dous
substances exist. The nonitoring shall be conducted in
conformty with a witten nonitoring plan that contains a
schedul e for conducting the nmonitoring and i s approved by the
departnent. The departnment shall not approve a nonitoring plan
under this subsection unless the owner or operator of the schoo
has done both of the follow ng:

(a) Provided public notice, in the manner required under
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subsection (4), of the environnental contam nation at the site,
t he proposed nonitoring plan, the results of any nonitoring that
has al ready been conducted at the site, and the right to request
a hearing under subdivision (b).

(b) 1If requested by any person within 14 days after public
notice is provided under subdivision (a), conducted a public
hearing in the vicinity of the site. The owner or operator of
t he school shall give public notice of the hearing in the manner
requi red under subsection (4).

(3) If response activities that satisfy the cleanup criteria
for residential use under section 20120a(1)(a) and (17), or
corrective action that satisfies the cleanup criteria for
unrestricted residential use under part 213, have been conpl eted
at the property, a school may be constructed and operated on the
property if the owner or operator does all of the follow ng:

(a) Provides public notice, in the manner required under
subsection (4), of the prior status of the property as a facility
and of testing results that denonstrate that the property
satisfies the cleanup criteria for residential use under section

20120a(1)(a) and (17) or for unrestricted residential use under

part 213.

(b) Provides the public an opportunity to comrent.

(c) If requested by the departnment based on new information
received by the departnent that the conditions at the school are

reasonably likely to fail to satisfy the cleanup criteria for
residential use under section 20120a(1)(a) and (17) or for

unrestricted residential use under part 213, conducts an
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addi ti onal environmental assessnent that neets the requirenents
of section 20121(a) to (c). The environnental assessnent shal
be conducted in conformty with a witten assessnent pl an that
contains a schedule for conducting the environnental assessnent
and is approved by the departnment. The departnent shall not
approve an assessnent plan under this subsection unless the owner
or operator has done both of the follow ng:

(i) Provided public notice, in the manner required under
subsection (4), of the environnental contam nation at the site,

t he proposed assessnent plan, the results of any environnental
assessment that has already been conducted at the site, and the
right to request a hearing under subparagraph (ii).

(i) If requested by any person within 14 days after public
notice is provided under subparagraph (i), conducted a public
hearing in the vicinity of the site. The owner or operator of
t he school shall give public notice of the hearing in the manner
requi red under subsection (4).

(4) Notice under this section, including notice of a public
hearing, shall be published in a newspaper of general circulation
inthe city, village, or township where the school is or will be
| ocated and shall include information considered appropriate by

t he departnent.
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