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SENATE BILL No. 549
o

SENATE BILL No. 549

June 4, 2003, Introduced by Senator GARCIA and referred to the Committee on Local, Urban
and State Affairs.

A Dbill to amend 1966 PA 326, entitled
"An act to regulate the rate of interest of noney; to provide
exceptions; to prescribe the rights of parties; and to repea
certain acts and parts of acts,"”
by amendi ng section 1c (MCL 438.31c), as anended by 1990 PA 94.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1c. (1) Interest charged by a broker or dealer
regi stered under title |I of the securities exchange act of 1934,
chapter 404, 48 Stat. 881, 15 U.S.C. 78a to 78I, 78mto 780,
780-3 to 78dd-1, 78ee to 78hh, and —#8H- 78kk to 78mm for
carrying a debit balance in an account for a custoner is not
subject to the Iimtations of this act if the debit bal ance is
payabl e on demand and secured by stocks or bonds.

(2) The parties to a note, bond, or other evidence of

i ndebt edness, executed after August 11, 1969, the bona fide

primary security for which is a first lien against real property,
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or aland lease if the tenant owmns a mpjority interest in the
i nprovenents, or the parties to a |land contract, may agree in
witing for the paynent of any rate of interest, but the note,
nort gage, contract, or other evidence of indebtedness shall not
provide that the rate of interest initially effective may be
i ncreased for any reason. In connection with the transacti on,
except a loan, insured or guaranteed by the federal governnent or
—any— an agency of the federal government, if the security is a
single famly dwelling unit, the | ender shall not do any of the
fol | ow ng:

(a) Directly or indirectly require as a condition of the
maki ng of the | oan, a deposit to be maintained by the borrower,
ot her than an escrow account or a deposit account —whieh— that is
est abl i shed pursuant to subsection (13).

(b) Directly or indirectly inpose or collect, as a condition
of the making of the | oan, a paynent froma seller or borrower in
the nature of a discount, point, or simlar system except that a
| ender may i nmpose and collect, as a condition of making a | oan,
all fees, discounts, points, or other charges that |enders are
permtted or required to inpose, collect, or pay in order to
qualify the loan for sale, in whole or in part, or in order to
obtain a purchase comm tnent, under —any— a program aut hori zed by
federal statute or regulation.

(c) Charge a prepaynent fee or penalty in excess of 1% of the
anount of —any— a prepaynent made within 3 years of the date of
the |l oan, or —any— charge a prepaynent fee or penalty —at—at-
thereafter— after that, or prohibit prepaynment. —at—any—time-
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1 (3) Subsection (2) shall not inpair the validity of a
2 transaction or rate of interest lawful without regard to
3 subsection (2).
4 (4) Subsection (2) shall not authorize or pernmt a rate of
5 interest in excess of the rate set forth in —Aet—Ne—259e6f the
6 PublieActs—of 1968 being sections—438-41to0 43842 of the
7 M-chigan—Conpiledtaws— 1968 PA 259, MCL 438.41 to 438. 42.
8 (5) The provisions of subsection (2) —shalH— apply only to
9 | oans nmade by | enders approved as a nortgagee under the nationa
10 housing act, chapter 847, 48 Stat. 1246, or regul ated by the
11 state or by a federal agency, who are authorized by state or
12 federal |aw to make —sueh— the | oans.
13 (6) Notwi thstandi ng subsection (5), |enders or vendors not
14 qualified to nake | oans under subsection (5) may nmeke, or nay
15 have nmade, nortgage | oans and | and contracts specified in
16 subsection (2) on or after August 16, 1971, which nortgage | oans
17 and land contracts provide for a rate of interest not to exceed
18 11% per annum which interest shall be inclusive of all anounts
19 defined as the "finance charge" in section 106 of the truth in
20 lending act, title I of the consuner credit protection act,
21 Public Law 90-321, 15 U S.C. 1605, and the regul ations
22 pronul gated under that act, 12 C.F.R part 226 (regulation 2).
23 (7) The parties to a purchase noney nortgage or a second
24 nortgage nmay agree in witing for the paynent of a rate of
25 interest not to exceed 11% per annum A second nortgage nade

26 pursuant to this subsection shall be made in conpliance with —Aet

27 No—125of the PubliecActs o 1981, being seetions—493- 51 teo
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49381 of the Mechigan—ConpiledLaws— the secondary nortgage | oan
act, 1981 PA 125, MCL 493.51 to 493.81, except for section 2 of
that act. As used in this subsection:

(a) "Purchase noney nortgage" nmeans a nortgage secured by a
first lien or junior lien taken or retained by the seller of rea
property to secure all or part of the purchase price of the
property.

(b) "Second nortgage" nmeans a nortgage from which the
proceeds of a |loan or other extension of credit nade by a third
person are secured by a nortgage on the real property for which
t he nortgagor has used the proceeds of the |oan or other
extension of credit to pay all or part of the purchase price of

t he property.

(c) "Third person" neans:

(1) A sal esperson acting as an agent for a residential
buil der, or a residential builder, licensed under article 24 of
t he occupational code, —-Aet—No—299 of the PubliecActs—of 1980

as—arended—berng—secttons 3392401 163392412 of the Mehigan
Conpited—taws— 1980 PA 299, MCL 339. 2401 to 339.2412, when nade
or negotiated in connection with the sale of a residential
structure constructed by that buil der.

(i) Areal estate broker or real estate sal esperson |icensed
under article 25 of the occupational code, —-Act—No—299 of the
Publ-e—-Acts—of 1980—as—anended—being—sections—339-2501teo
339-25156f the M-chigan—Conpitedtaws— 1980 PA 299, MCL 339. 2501
to 339.2518, and engaged in the sale of real estate as a

princi pal vocation, when nmade or negotiated in connection with a
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real estate sale where the real estate broker or sal esperson
affiliated with the broker represents either the buyer or
sel ler.

(8) Subject tothe title transfer provisions of sections 30c
and 30d of the —webile-honme— manufactured housi ng comm ssion act,
—Act—No—96—of the PublieActs—of 1987 being—seetions—125-2330¢
and 125.2330d of the M chigan Conpiled Laws 1987 PA 96, MCL
125. 2330c and 125.2330d, the parties to an extension of credit
—whieh— that is secured by a lien on a —mebile— manufactured hone
taken or retained by the seller of a —webile— manufactured hone
to secure all or part of the purchase price of the —mpbie
manuf actured hone and —whieh— that is not a retail installnent
transaction may agree in witing to a rate of interest not to
exceed 11% per annum which interest shall be inclusive of all
anounts defined as the "finance charge” in section 106 of the
truth in lending act, title | of the consuner credit protection
act, Public Law 90-321, 15 U. S.C. 1605, and the regul ations
pronmul gated under that act, 12 CF. R part 226 (regulation Z).
Thi s subsecti on —shal— does not prohibit an extension of credit
secured by a lien on a —webie— manufactured home and nmade on
terms and at a rate of interest specifically authorized by
another law of this state or the United States. As used in this
subsecti on:

(a) —Mobile— "Manufactured honme" neans nobil e honme as
defined in section 2 of the —webilehoenme— nmanufactured housing
commi ssion act, —-Aet—No—96of the PublicActs of 1987 being
sectton—125- 2302 of the M-echigan—Conpiledtaws— 1987 PA 96, MCL
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125. 2302.
(b) "Retail installnent transaction"” nmeans retail install ment
transaction as defined in section 2 of the retail install nent

sales act, Act No. 224 of the Public Acts of 1966, being section
445852 of the M-echigan—Conpiledtaws— 1966 PA 224, MCL 445. 852.

(9) A nortgage |loan or |and contract nade under this act
shall not provide for a rate of interest added or deducted in
advance and interest on the nortgage | oan or |and contract shall

be conputed fromtine to tine only on the basis of unpaid

bal ances.

(10) A party to a transaction subject to this act —shal—be
is entitled to have his or her rights under this act enforced or
protected by injunctive order of a court.

(11) The parties to a note, bond, or other indebtedness of
$100, 000. 00 or nore, the bona fide primary security for which is
a lien against real property other than a single famly
residence, or the parties to a |land contract of —-sueh— that
anount and nature, may agree in witing for the paynment of any
rate of interest.

(12) Interest charged by a trust created or organized in the
United States form ng a part of a stock bonus, pension, or profit
sharing plan —whieh— that satisfies the requirenents of section
401(a) of the internal revenue code of 1986 on a loan to a
partici pati ng enpl oyee or beneficiary of the trust is not subject
to the limtations of this act.

(13) In the case of a nortgage or |land contract, an interest

beari ng deposit account held in a depository financial
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institution may be established as a condition of the making of
the nortgage or |and contract, subject to the conditions
specified in this subsection. The deposit account shall be
pl edged to the | ender or seller as additional security for the
nortgage or land contract. The lender or seller shall wthdraw
fromthe deposit account agreed upon specified anmounts at agreed
upon periodic tinmes and the withdrawal s shall be applied agai nst
t he periodic paynents otherw se due fromthe borrower or buyer
pursuant to the terns of the nortgage or |and contract. Al
i nterest earned on the pledged deposit account shall be credited
to the deposit account. This subsection —shall— only —apply
applies to a loan the primary security for which is a dwelling to
be occupi ed by the owner, or a |and contract given as
consideration for the sale of a dwelling —whieh— that is to be
occupi ed by the owner. The nortgage or |and contract shal
specifically state the anpbunts by which the paynents are
suppl emrented by withdrawals fromthe pledged account, the anounts
required fromthe borrower or buyer to make up the difference,
and the period of tinme during which withdrawals fromthe pledge
account shall be utilized.

(14) A lender or seller who offers 5 or nore nortgages or
| and contracts in any 1 cal endar year may not require a deposit
account established pursuant to subsection (13) as a condition of
maki ng a nortgage or |and contract on nore than 20% of the
nort gages or |and contracts made by the lender or seller in any 1
cal endar vyear.

(15) Notw thstandi ng subsections (2), 2a— (13), and
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(14), in the case of a nortgage |loan or |and contract providing
for biweekly paynents, a regul ated depository financia
institution or its service corporations, subsidiaries or
affiliates may require, or may have required, as a condition of
t he maki ng of the nortgage |loan or |and contract, that the
borrower maintain an interest bearing account with any depository
institution for the purpose of naking the biwekly paynents by
automatic withdrawals fromthe account, electronically or
otherwise. |If an institution does not offer interest bearing
transaction accounts, or if an institution does not generally
of fer automatic withdrawals frominterest bearing accounts, a
noni nt erest beari ng checking account nmay be maintained for the
pur pose of making the biweekly paynments. However, the borrower
—shal— is not —be—required to maintain funds in the account in
excess of an anmount sufficient to neet the required biweekly |oan
paynents, including required escrow paynents for taxes and
i nsurance, if any, as they becone due. As used in this
Subsection: ——*

(a) "Regul ated depository financial institution" nmeans a
state or nationally chartered bank, or a state or federally
chartered savings and | oan associ ati on or savings bank, or a
state or federally chartered credit union.

(b) "Affiliate" means a person other than a natural person
that directly or indirectly through 1 or nore internediaries is
controlled by or is under common control of a regul ated
depository financial institution.

Enacting section 1. This anendatory act does not take
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1 effect unless Senate Bill No. 544
2 of the 92nd Legislature is enacted into

3 |law
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