HB- 4638, As Passed House, May 12, 2005

SUBSTI TUTE FOR
HOUSE BI LL NO. 4638

A bill to anend 1980 PA 523, entitled
"M chigan code of mlitary justice of 1980,"
by amendi ng sections 2, 3, 4, 7, 8, 9, 13, 14, 15, 16, 25, 26, 27,
29, 80, 84, 85, 92, 94, 99, 103, 105, 107, 108, 112, 113, 132, and
134 (MCL 32.1002, 32.1003, 32.1004, 32.1007, 32.1008, 32.1009,
32.1013, 32.1014, 32.1015, 32.1016, 32.1025, 32.1026, 32.1027,
32.1029, 32.1080, 32.1084, 32.1085, 32.1092, 32.1094, 32.1099,
32.1103, 32.1105, 32.1107, 32.1108, 32.1112, 32.1113, 32.1132, and
32.1134), section 16 as anmended by 1990 PA 300, and by adding
sections 50a, 88, 109, and 121

THE PECPLE OF THE STATE OF M CHI GAN ENACT
Sec. 2. As used in this act:

H01260' 05 (H- 1) MVRM



© 00 N o o B~ wWw N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

2

(a) "Accuser" means a person who signs and swears to charges,
a person who directs that charges be signed and sworn to by
anot her, or a person who has an interest other than an offici al
interest in the prosecution of the accused.

(B) "ACTIVE SERVI CE'" MEANS SERVI CE, ACTI VE STATE SERVI CE, OR
SPECI AL DUTY REQUI RED BY LAW REGULATI ON, OR ORDER OF THE GOVERNOR
ACTI VE SERVI CE | NCLUDES THE CONTI NUI NG OBLI GATI ONS OF ACTI VE
MEMBERS OF THE NATI ONAL GUARD AND THE DEFENSE FORCE BY VI RTUE OF
THEI R COW SSI ONS, APPO NTMENTS, OR ENLI STMENTS.

(C) —b)— "Active state duty" neans the actual weekend, annual
training, or special call up duty in the state mlitary forces and
i ncludes travel to and fromthe duty site or station.

(D) "ACTIVE STATE SERVI CE* MEANS M LI TARY SERVI CE I N SUPPCRT
OF A VIL AUTHORI TI ES ORDERED BY THE GOVERNOR OR AS PROVI DED BY THE
M CH GAN M LI TARY ACT.

(E) "APPREHENSI ON' MEANS THE TAKI NG OF A PERSON | NTO CUSTCDY.

(F) e)— "Conmmandi ng officer" includes only a comm ssi oned
of ficer.

(G " CONFI NEMENT" MEANS THE PHYSI CAL RESTRAI NT OF A PERSON.

(H) " CONTROLLED SUBSTANCE"™ MEANS OPI UM HERO N, COCAI NE,
AVPHETAM NE, LYSERG C ACI D DI ETHYLAM DE, METHAMPHETAM NE,
PHENCYCLI DI NE, BARBI TURI C ACI D, MARI HUANA, ANY COMPOUND OR
DERI VATI VE OF ANY SUCH SUBSTANCE, AND ANY OTHER SUBSTANCE THAT | S
LI STED I N SCHEDULES | THROUGH V OF SECTI ON 202 OF THE CONTROLLED
SUBSTANCES ACT, 21 USC 812, | NCLUDI NG ANY SUBSEQUENT AMENDVENTS
THERETO.

(I') "CORRECTI ONAL CUSTCDY" MEANS THE PHYSI CAL RESTRAI NT OF A
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PERSON DURI NG DUTY OR NONDUTY WHI LE ON ACTI VE STATE DUTY AND
I NCLUDES EXTRA DUTY, FATI GUE DUTY, OR HARD LABCR.

(J) 6)— "Enlisted nenber"” neans a person in an enlisted
gr ade.

(K) "FEDERAL SERVI CE'" MEANS M LI TARY DUTY IN THE ARMED FORCES
OF THE UNI TED STATES, | NCLUDI NG W THOUT LI M TATI ON, THE ARMY
NATI ONAL GUARD OF THE UNI TED STATES AND THE Al R NATI ONAL GUARD COF
THE UNI TED STATES, WH LE SUBJECT TO THE UNI FORM CODE OF M LI TARY
JUSTICE, 10 USC, 801 TO 946.

() e)— "Grade" neans a step or degree, in a graduated scale
of office or mlitary rank, that is established and designated as a

grade by |aw or rule.

(M —H— "Judge advocate" neans an officer —efthejudge

advocate—general-—s—corps— who i s designated as a judge advocate BY
THE STATE JUDGE ADVOCATE GENERAL.

(N —g)— "Mlitary" includes each arned force of the United
St ates AND EACH COMPONENT OF THE STATE M LI TARY ESTABLI SHVENT.

(O —— "Mlitary court” neans a court-martial, a court of
inquiry, or the mlitary appeals tribunal.

(P) —)— "Mlitary judge" neans A JUDGE ADVOCATE DESI GNATED
AS A M LI TARY JUDGE BY THE STATE JUDGE ADVOCATE CGENERAL OR an
official of a general or special court-martial —detaited— APPO NTED
pursuant to section 26.

(Q "M NOR OFFENSE" MEANS AN OFFENSE UNDER A PUNI TI VE SECTI ON
OF TH'S ACT THAT A COMWVANDI NG OFFI CER CONSI DERS M NOR.

(R —)— "Oficer" means a comm ssioned or warrant officer.

(S) —k)— "Staff judge advocate" means the comm ssioned
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of ficer responsible for supervising the admnistration of mlitary
justice within a conmmand.

(T) —H— "State judge advocate general" neans the
conmi ssioned officer responsible for supervising the adm nistration
of the mlitary justice in the state mlitary forces.

(U —»— "State mlitary forces" neans the national guard of
the state, as defined in #0A-Stat—596,- 32 Y-S G&— USC 101(3), and
any other mlitary force organi zed under the |aws of the state.

(V) —m)— "Summary court officer" nmeans an official —detailed
APPO NTED pursuant to section 16(c) who is authorized to serve
warrants.

(W —e)— "Superior conm ssioned officer"” means a
conmm ssioned officer superior in rank or command.

(X) "UNIT" MEANS A REGULARLY ORGANI ZED BODY OF THE M LI TARY
THAT IS NOT LARGER THAN A COVPANY OR SQUADRON.

Sec. 3. (1) This code —shall—appty— APPLIES to all nenbers of
t he —M-ehi-gan—national—guardwhile onactive stateduty— STATE
M LI TARY FORCES WHEN NOT I N FEDERAL SERVI CE, AND TO ALL OTHER
PERSONS LAWFULLY CALLED, ORDERED, DRAFTED, TRANSFERRED OR | NDUCTED
I NTO, OR ORDERED TO DUTY IN OR WTH THE STATE M LI TARY FORCES, FROM
THE DATE THEY ARE REQUI RED BY THE TERMS OF THE CALL, ORDER, OR
OTHER DI RECTI VE. PERSONS SUBJECT TO THI S CODE SHALL | NCLUDE ALL
PERSONS SERVI NG I N THE STATE M LI TARY FORCES PURSUANT TO Tl TLE 32
OF THE UNI TED STATES CODE AND ALL PERSONS OF THE STATE M LI TARY
FORCES | N ACTI VE SERVI CE.

(2) This code —shall—apply— APPLIES to a person subject to

this code while serving out of state and while going to and
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returning fromthe service out of state to the sanme extent as a
person serving within the state.

(3) Courts-martial and courts of inquiry nmay be convened and
held in units of the state mlitary forces while serving out of
state with the same jurisdiction and powers as if held within the
state. O fenses commtted out of state may be tried and puni shed
either out of state or within the state.

Sec. 4. (1) Subject to the Iimtation of actions under section

43, a person —charged—wthhavingecommtted—while inastatus—+n

reason—of—thetermnationof—the status— WHO | S SUBJECT TO THI S
CODE AND CHARGED W TH AN OFFENSE UNDER THI'S CODE | S NOT RELI EVED
FROM A TRI AL BY COURT- MARTI AL BECAUSE H S OR HER M LI TARY SERVI CE
I S TERM NATED.

(2) Each person discharged fromthe state mlitary forces who
is later charged with having fraudul ently obtained his or her
di scharge, except as provided in section 43, is subject to trial by
court-martial on that charge and is, after apprehension, subject to
this code while in the custody of the mlitary for that trial. Upon
conviction of fraudulently obtaining a discharge, the person is
subject to trial by court-martial for an offense under this code
committed before the fraudul ent discharge.

Sec. 7. {1 Fer—purpeses—ofthissection—apprehension-

I Ki : : e
(1) —2)y— A person authorized under the rules issued pursuant

to this code to apprehend a person subject to this code, a marshal

H01260' 05 (H- 1) MVRM



© 00 N o o B~ wWw N P

N N N N N N NMN N PR P P P R R P R Rk
N~ o o0 A WN P O ©O 0N O O~ WDN P O

6

of a court-martial appointed pursuant to this code, or a |aw
enforcenment officer of this state OR A POLI TI CAL SUBDI VI SI ON OF
THI'S STATE nmay apprehend a person subject to this code upon
reasonabl e belief that an of fense UNDER THI S CODE has been
commtted and that the person apprehended conmitted the of fense.

(2) —3)— Each commi ssioned officer, warrant officer, and
noncomm ssi oned officer is authorized to quell quarrels, frays, or
di sorders anong persons subject to this code and to apprehend
persons subject to this code who take part in a quarrel, fray, or
di sorder.

(3) —4)— Except as otherw se specifically provided in this
code, a civil law enforcenment officer or marshal of a court-martial
shall not dermand or require paynent of a fee or charge of any
nature for apprehending or placing in confinenent a person subject

to this code.

Sec. 8. Acivil law enforcenent officer —havingauthority
under the laws of this state to apprehend offenders of this code

may apprehend a person charged with the violation of section 85 and

deliver the person into the custody of the state mlitary forces.
Sec. 9. (1) As used in this section, —{a)"Arrest"— "ARREST"

nmeans the restraint of a person by an order not inposed as a

puni shment for an offense, directing the person to remain within

certain specified limts.

—— (b " Confttnenrent"—eans—the physiecal restraint—of aperson—
(2) An officer or enlisted nenber of the state mlitary forces

accused of an offense in violation of this code may be placed in

arrest by his or her mlitary superior.
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(3) A person shall not be ordered into arrest or confinenent
except —fer— UPON probabl e cause.

(4) This section —shall— DOES not |limt the authority of a
person authori zed to apprehend an offender of this code to secure
t he custody of an alleged offender until the proper authority is
notifi ed.

Sec. 13. (1) Except as provided in section 15 of article —4— |
of the state constitution of 1963, —alH—effenses— A PERSON CHARCED
W TH A VI OLATI ON under this code —arebaitable— IS ENTI TLED TO
BAI L.

(2) Before —eenvietion— TRIAL, a person -shall—be bailable-as
I'S ENTI TLED TO BAIL I N AN AMOUNT determ ned by the mlitary judge.

(3) The anount of bail shall NOT be EXCESSI VE, AND THE
M LI TARY JUDGE SHALL CONSI DER ALL OF THE FOLLOW NG
——(a) Not—excessive—

(A —(b)Commensuratewiththe— THE nature of the offense
char ged

(B) —(e)—Considerate—of—the— THE past conduct of the accused.

(CO) —(&)—Considerate—of—the— THE financial ability of the

accused.

Sec. 14. (1) It is the intent of the legislature that trial by
court-martial —shalkl— be limted to the —mtHtaryoffenses
VI OLATI ONS defined in —seetiens—+77to-134— ARTI CLE 10.

(2) A person subject to this code who is on active state duty
and who is accused of —an— A CRIM NAL of fense agai nst civi
authority shall be delivered, upon request, to the civil authority

for trial

H01260' 05 (H- 1) MVRM
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(3) If delivery is nade to a civil authority of a person

under goi ng sentence of a court-martial — and the delivery, if
foll owed by conviction in a civil tribunal, interrupts the
execution of the sentence of the court-martial, the offender, after

havi ng answered to the civil authorities for the of fense — and

upon the request of conpetent mlitary authority, shall be returned

to mlitary custody for the conpletion of his or her sentence.

Sec. 15, (1) As used in this section:

2y T hori  ded | hi . he i ||
epromubgated—by—the adtwbant—general—puwrsuant—to-secton—147—

(1) 3 —A— UNDER REGULATI ONS | SSUED PURSUANT TO THI S ACT, A
commandi ng officer, in addition to or instead of an adnonition or
repri mand, may i npose —1—-efthe following— disciplinary
punishrents— PUNI SHVENT for A m nor —effenses— OFFENSE on an
of fi cer under —the—ecommandingofficers— H S OR HER conmand wi t hout
the intervention of a court-martial WTH 1 OF THE FOLLOW NG

(a) Restrictions to certain specified limts, with or wthout
suspension fromduty, for not nore than 15 consecutive active state
duty days.

(b) If inmposed by an officer exercising general court-martia

jurisdiction or an officer of general or flag rank in comrand:
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(1) Arrest in quarters for not nore than 15 consecutive active
state duty days.

(ii)) Forfeiture of not nore than 1/2 of 1 nonth's pay per nonth
for 2 nonths.

(iii) Restrictions to certain specified limts with or w thout

suspension fromduty, for not nore than 15 consecutive —aetive

state— duty days.

H01260' 05 (H- 1) MVRM
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(©) UPON OTHER M LI TARY PERSONNEL UNDER H S OR HER COMVAND, 1
OR MORE OF THE FOLLOW NG
(i) CORRECTI ONAL CUSTODY FOR NOT MORE THAN 7 CONSECUTI VE DUTY

DAYS.

(i) FORFEI TURE OF NOT MORE THAN 7 DUTY DAYS PAY.

(1ii) REDUCTI ON TO THE NEXT | NFERI OR PAY GRADE, | F THE GRADE
FROM VH CH THE PERSON | S DEMOTED IS W TH N THE PROMOTI ON AUTHORI TY
OF THE OFFI CER | MPCSI NG THE REDUCTI ON OR AN OFFI CER SUBORDI NATE TO

H01260' 05 (H- 1) MVRM
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THE OFFI CER WHO | MPOSES THE REDUCTI ON.

(iv) EXTRA DUTI ES, | NCLUDI NG FATI GUE OR OTHER DUTI ES FOR NOT
MORE THAN 15 CONSECUTI VE DUTY DAYS AND NOT MORE THAN 2 HOURS PER
DAY.

(v) RESTRI CTI ONS TO CERTAIN SPECI FIED LIMTS, WTH OR W THOUT
SUSPENSI ON FROM DUTY, FOR NOT MORE THAN 15 CONSECUTI VE DUTY DAYS.

(D) I'F | MPCGSED BY AN OFFI CER OF THE GRADE OF MAJOR OR ABOVE
UPON OTHER M LI TARY PERSONNEL UNDER HI S OR HER COVIVAND:

(1) CORRECTI ONAL CUSTODY FOR NOT MORE THAN 15 CONSECUTI VE DUTY
DAYS.

(1) FORFEI TURE OF NOT MORE THAN 15 DUTY DAYS' PAY.

(1i) REDUCTI ON TO THE LOVWEST OR AN | NTERVEDI ATE PAY GRADE, |F
THE GRADE FROM VWH CH DEMOTED IS WTH N THE PROMOTI ON AUTHORI TY OF
THE OFFI CER | MPOSI NG THE REDUCTI ON OR THE OFFI CER | MPOSI NG THE
REDUCTION IS A BRI GADE, W NG BASE, OR POST COWANDER, EXCEPT THAT
AN ENLI STED MEMBER I N A PAY GRADE ABOVE E4 MAY NOT BE REDUCED MORE
THAN 2 PAY GRADES.

(iv) EXTRA DUTI ES, | NCLUDI NG FATI GUE OR OTHER DUTI ES, FOR NOT
MORE THAN 15 CONSECUTI VE DUTY DAYS.

(v) RESTRI CTI ONS TO CERTAIN SPECI FIED LIMTS, WTH OR W THOUT
SUSPENSI ON FROM DUTY, FOR NOT MORE THAN 15 CONSECUTI VE DUTY DAYS.

(2) 5)— Two or nore disciplinary punishnments of arrest in
guarters, correctional custody, extra duties, and restriction shal

not be conbined to run consecutively in the maxi num anount i nposed

for each. If any of those punishnents are conbined to run

consecutively, —there-shallbe-an-apportionment—tn—addition-
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wHt-heout—an—appertienrent— THE COVMANDI NG OFFI CER SHALL APPORTI ON
THE PUNI SHMVENT.

(3) 69— If practicable, correctional custody shall not be
served in inmedi ate association with persons awaiting trial or held
in confinenent pursuant to trial by court-martial.

(4) —H— An officer in charge may inpose upon an enlisted
menber assigned to the unit of which the officer is in charge a
puni shment aut hori zed under subsecti on {(4{a)rto{H— (1)(O as
t he adj utant general concerned may specifically prescribe by rule.

(5) —8)— The officer who inposes the punishnent authorized in
subsection (A— (4), or the officer's successor in command, nay
suspend probationally any part or amount of the unexecuted
puni shrent i nmposed and may suspend probationally a reduction in
grade or a forfeiture inmposed under subsection —(A— (4), whether
or not executed. In addition, the officer may remt or mtigate any
part or anount of the unexecuted punishnment inposed and may set
aside in whole or in part the punishnment, whether executed or
unexecuted, and restore all rights, privileges, and property
affected. The officer also may mtigate reduction in grade to
forfeiture or detention of pay.

(6) 99— Wien mitigating arrest in quarters to restriction,
correctional custody to extra duties or restriction, or both, or
extra duties to restrictions, the mtigated puni shnent shall not be
for a greater period than the punishnment mtigated. Wien mtigating
forfeiture of pay to detention of pay, the ambunt of the detention

shall not be greater than the anount of the forfeiture. —\ken

o luetion i I  orfoi . : : |
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(7) —36)— A person punished under this section who considers
t he puni shnent received as unjust or disproportionate to the
of fense, through the proper channel, may appeal to the next
superior authority. THE APPEAL SHALL BE MADE NOT LATER THAN 45 DAYS
AFTER THE PUNI SHVENT | S ADJUDGED. The appeal shall be pronptly
forwar ded and deci ded, and the person puni shed shall not be
required to undergo the punishnment adjudged before a deci sion on
t he appeal is rendered. The officer who inposes the punishment, the
of ficer's successor in commnd, or superior authority —shalH—have
power— | S AUTHORI ZED to suspend, set aside, or remt any part or
amount of the punishnent and to restore all rights, privileges, and
property affected. THE AUTHORI TY WHO I S TO ACT ON THE APPEAL SHALL
REFER THE CASE TO A JUDGE ADVOCATE FOR CONSI DERATI ON AND ADVI CE

BEFORE ACTI NG UPON THE APPEAL. —However—the—authoritywhoisto
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—— () Restrietionfornorethan 14 active state duty days—
—{grPetentton——ol—nworethan—1t4 days—pay—

(8) 33— The inposition and enforcenment of disciplinary
puni shnent under this section for an act or om ssion is not a bar
to trial by court-martial for a serious crinme or offense grow ng
out of the sane act or om ssion and not properly punishabl e under
this section. The fact that disciplinary punishnent has been
enforced may be shown by the accused upon trial, and when so shown
shal |l be considered in determ ning the nmeasure of punishnent to be
adjudged in the event of a finding of guilty.

(9) 32— The adjutant general, —eencerned— by —+ule
REGULATI ON, may prescribe the formof records to be kept of
proceedi ngs under this section and nmay al so prescribe that certain
categories of those proceedings shall be in witing.

(10) —23)— Before being infornmed of the disciplinary action
to be taken under this section, the person to be puni shed —shat--
have— HAS the right to demand trial by court-martial for the
of fense ONLY I F THE COVMANDI NG OFFI CER CONSI DERI NG DI SCI PLI NARY
ACTI ON UNDER THI' S SECTI ON ADVI SES THE PERSON TO BE PUNI SHED THAT
CORRECTI ONAL CUSTCDY MAY BE CONSI DERED AS POTENTI AL PUNI SHVENT.

H01260' 05 (H- 1) MVRM



© 00 N oo o0 B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

15

(11) 24— If a punishnent of forfeiture of pay and all owance
is inmposed as provided in this section, the forfeiture may apply to
pay or allowances becom ng due on or after the date of the
puni shment but shall not apply to pay and al |l owances accrued before
t he date.

Sec. 16. The 3 kinds of courts-martial in the state mlitary
forces are:

(a) General courts-nmartial, consisting of a mlitary judge and
not less than 5 nmenbers; or only a mlitary judge, if before the
court is assenbled the accused, knowi ng the identity of the
mlitary judge and after consultation w th defense counsel,
requests in witing a court conposed only of the mlitary judge and
the mlitary judge approves.

(b) Special courts-martial consisting of a mlitary judge and
not | ess than 3 nenbers; or only a mlitary judge, if the accused
under the same conditions as those prescribed in subdivision (a),
requests a court conposed only of the mlitary judge.

(c) Summary courts-martial, consisting of 1 comm ssioned
of ficer OF FI ELD GRADE RANK OR ABOVE WHO | S CERTI FI ED FOR THAT DUTY
BY THE STATE JUDGE ADVOCATE GENERAL AND who is not a nmenber of the
accused's unit.

Sec. 25. (1) Menbers for all courts-martial shall be selected
at random pursuant to regul ations issued by the state adjutant
general not inconsistent with this section.

(2) A comm ssioned officer on duty with the state mlitary
forces is eligible to serve on all courts-martial for the trial of

a person who may |awfully be brought before the court-martial for
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trial.

(3) Awarrant officer on duty with the state mlitary forces
is eligible to serve on general and special courts-martial for the
trial of a person, other than a conm ssioned officer, who may
awful |y be brought before the court-martial for trial.

(4) An enlisted nmenber of the state mlitary forces who is not
a nmenber of the sanme unit as the accused is eligible to serve on
general and special courts-martial for the trial of any enlisted
menber who may |awfully be brought before the court-martial for
trial, but the enlisted nenber shall serve as a nenber of a court
only if, before the convening of the court, the accused personally
requested in witing that enlisted nenbers serve on the court-
martial. After the request, the accused may not be tried by a
general or special courts-martial the menbership of which does not
i nclude enlisted nenbers in a nunber conprising at |least 1/3 of the
total nenbership of the court, unless eligible enlisted nmenbers
cannot be obtained on account of physical conditions or mlitary
exigencies. |If the menbers cannot be obtained, the court may be
convened and the trial held without them but the convening
authority shall make a detailed witten statenment, to be appended

to the record, stating why enlisted nmenbers could not be obtained.

the state mlitary forces not larger than a conpany, a squadion, or
a—body—correspondi-ng—to—a—conrpany—or—sguadron—

(5) Unl ess unavoi dable, a person subject to this code shal
not be tried by a court-martial which has a nmenber junior to the

person in rank or grade. \Wen convening a court-martial, the
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convening authority shall detail as a nenber of the court-martial a
person who is best qualified for the duty by reason of age,
education, training, experience, |length of service, and judicial
tenperanment. A person is not eligible to serve as a nmenber of a
general or special court-martial if the person is the accuser or a
W tness for the prosecution or has acted as investigating officer
or as counsel in the sanme case.

Sec. 26. (1) The —autherity— PERSON convening a general or
speci al —eoeurts-martial— COURT- MARTI AL shall request the state
j udge advocate GENERAL to —detatl—as— APPONT A mlitary judge —ef
the—court—rartial—aconm-ssionedofficer—whoist}icensedto

. I . hi ’ | who| L fied I Lified
for—duty—bythe statejudge—advecate— TO THE GENERAL OR SPECI AL
COURT- MARTI AL.

(2) . i aibl 1 udae i

VI . I . : I :

I I : . . : L I
ease— THE STATE JUDGE ADVOCATE GENERAL NAY APPO NT AN ASSI STANT
JUDGE ADVOCATE TO SERVE AS A M LI TARY JUDGE WHO | S A COW SSI ONED
OFFI CER, WHO | S LI CENSED TO PRACTICE LAWIN THI' S STATE, AND WHO | S
CERTI FI ED FOR THAT DUTY BY THE STATE JUDGE ADVOCATE.

(3) The mlitary judge shall not consult with the nenbers of
the court except in the presence of the accused, trial counsel, and
defense counsel, nor shall the mlitary judge vote with the nmenbers
of the court.

(4) The mlitary judge shall rule finally on all matters of

law, rule finally on all notions, and except as otherw se provided,
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decide all other questions raised at the trial of the accused.

Sec. 27. (1) For each general and special court-nmartial, the
authority convening the court shall request the state judge
advocate to detail trial counsel and defense counsel, and those
assistants as the convening authority considers appropriate. A
person who has acted as investigating officer, mlitary judge, or
court nmenber in any case shall not act later as trial counsel,
assistant trial counsel, or, unless expressly requested by the
accused, as defense counsel or assistant defense counsel in the
sanme case. A person who has acted for the prosecution shall not act
|ater in the sane case for the defense, nor shall a person who has
acted for the defense act later in the same case for the
prosecuti on.

(2) Mlitary trial counsel or mlitary defense counsel for a
general or special courts-martial shall be licensed to practice | aw
inthis state and certified as conpetent to performthose duties by
the state judge advocat e CGENERAL.

Sec. 29. (1) A nenber of a general or special courts-martial
shal | not be absent or excused after the accused has been arrai gned
except for physical disability or as a result of a challenge or by
order of the convening authority for good cause.

(2) If a general court-martial is reduced below 5 nenbers, the
trial may not proceed unless the convening authority appoints new
menbers sufficient in nunber to provide not |ess than 5 nenbers.
When t he new nenbers have been sworn, the trial nmay proceed after
the recorded testinony of each wi tness previously exam ned has been

read to the court-martial in the presence of the t‘aweofficer
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M LI TARY JUDCE, the accused, and counsel

(3) If a special court-martial is reduced below 3 nenbers, the
trial may not proceed unless the convening authority appoints new
menbers sufficient in nunber to provide not |ess than 3 nenbers.
When t he new nenbers have been sworn, the trial shall proceed as if
no evi dence had previously been introduced, unless a verbatim
record of the testinony of previously exam ned witnesses or a
stipulation of that testinony is read to the court-martial in the
presence of the accused and counsel

SEC. 50A. (1) IT IS AN AFFI RVATI VE DEFENSE I N A TRI AL BY
COURT- MARTI AL THAT, AT THE TIME OF THE COW SSI ON OF THE ACTS
CONSTI TUTI NG THE OFFENSE, THE ACCUSED, AS A RESULT OF A SEVERE
MENTAL DI SEASE OR DEFECT, WAS UNABLE TO APPRECI ATE THE NATURE AND
QUALI TY OR THE WRONGFULNESS OF THE ACTS AND THEREFORE LACKED MENTAL
RESPONSI Bl LI TY. MENTAL DI SEASE OR DEFECT DOES NOT OTIHERW SE
CONSTI TUTE A DEFENSE.

(2) THE ACCUSED HAS THE BURDEN, UNDER SUBSECTION (1), OF
PROVI NG THE DEFENSE OF LACK OF MENTAL RESPONSI BI LI TY BY CLEAR AND
CONVI NCI NG EVI DENCE

(3) WHENEVER LACK OF MENTAL RESPONSI BILITY OF THE ACCUSED W TH
RESPECT TO AN OFFENSE | S PROPERLY AT | SSUE, THE M LI TARY JUDCGE, OR
THE PRESI DENT OF A COURT- MARTI AL W THOUT A M LI TARY JUDGE, SHALL
I NSTRUCT THE MEMBERS OF THE COURT AS TO THE DEFENSE OF LACK OF
MENTAL RESPONSI Bl LI TY UNDER THI S SECTI ON AND SHALL CHARGE THEM TO
FI ND THE ACCUSED 1 OF THE FOLLOW NG

(A) GUILTY.

(B) NOT GUILTY.
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(© NOT GQUILTY ONLY BY REASON OF LACK OF MENTAL
RESPONSI BI LI TY.

(4) NOTW THSTANDI NG SECTI ON 52, THE ACCUSED SHALL BE FOUND NOT

GUILTY ONLY BY REASON OF LACK OF MENTAL RESPONSIBILITY IF A
MAJORI TY OF THE MEMBERS OF THE COURT- MARTI AL PRESENT AT THE TI ME
THE VOTE | S TAKEN DETERM NE THAT THE DEFENSE OF LACK OF MENTAL
RESPONSI Bl LI TY HAD BEEN ESTABLI SHED OR, IN THE CASE OF A COURT-
MARTI AL COVPOSED OF A M LI TARY JUDGE ONLY, THE M LI TARY JUDGE
DETERM NES THAT THE DEFENSE OF LACK OF MENTAL RESPONSI BI LI TY HAS
BEEN ESTABLI SHED.

Sec. 80. (1) An act, done with the specific intent to conmt
an of fense under this code, anmounting to nore than nere
preparation, even though failing to effect its conm ssion, is an
attenpt to conmit that offense.

(2) A person subject to this code who attenpts to conmt an
of fense puni shable by this code shall be punished as a court-
martial directs, unless otherwi se specifically prescribed.

(3) A person subject to this code may be convicted of an
attenpt to conmt an of fense —although— EVEN IF it appears on the
trial FROM EVI DENCE PRESENTED AT THE TRIAL OR FROM A GUILTY PLEA
t hat the offense was —eensumrated— COVPLETE

Sec. 84. A person subject to this code who effects an
enlistment or appointnment in or a separation fromthe state
mlitary forces of a person who is known to that person to be
ineligible for the enlistnent, appointnent, or separation because
it is prohibited by |law, rule, REGULATION, or order shall be

puni shed as a court-martial directs.
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Sec. 85. (1) A nenber of the state mlitary forces is guilty
of desertion if the menber commts 1 of the follow ng acts:

(a) Wthout proper authority goes or remains absent fromhis
or her unit, organization, or place of duty with intent to remain
away permanently.

(b) Quits his or her unit, organization, or place of duty with
intent to avoi d hazardous duty or to shirk inportant service.

(c) Wthout being regularly separated from1l of the forces of
the state mlitary forces, enlists or accepts an appointnment in the
same or another state mlitary force without fully disclosing the
fact that he or she has not been regularly separated.

(2) Notwi thstandi ng subsection (1), a nenber of the state
mlitary forces shall not be, in time of peace or order, prohibited
from accepting bona fide enploynent in another state or —teave
LEAVI NG t he boundaries of this state in pursuance of a vocation,
education, or profession — if before so doing — the nenber
fully inforns the nmenber's conmandi ng of ficer of the absence from
the state and the reasons for the absence. However, the commandi ng
of ficer may wai ve this requirenent.

(3) An officer of the state mlitary forces who, having
tendered his or her resignation and before due notice of the

acceptance of the resignation, quits his or her post or proper

duties without | eave and with intent to remain away permanently —

is guilty of desertion.

(4) A person found guilty of desertion —er—attenpted-desertion

shal | be punished as a court-martial directs.

SEC. 88. (1) A PERSON SUBJECT TO THI S ACT SHALL NOT USE
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CONTEMPTUOUS WORDS AGAI NST THE PRESI DENT, VI CE PRESI DENT, CONGRESS,
SECRETARY OF DEFENSE, A SECRETARY OF A M LI TARY DEPARTMENT, THE

Dl RECTOR OF THE M CH GAN DEPARTMENT OF M LI TARY AND VETERANS

AFFAI RS, OR THE GOVERNOR OR THE LEQ SLATURE OF THI S STATE WH LE HE
OR SHE I'S ON DUTY, OR AGAI NST THE GOVERNOR OR THE LEQ SLATURE OF
ANY OTHER STATE, TERRI TORY, COWONWEALTH, OR POSSESSI ON WH LE HE OR
SHE IS ON DUTY AND PRESENT | N THAT STATE, TERRI TORY, COVMONWEALTH,
OR POSSESSI ON.

(2) A PERSON WHO VI OLATES THI'S SECTION IS GUILTY OF AN OFFENSE
PUNI SHABLE AS A COURT- MARTI AL MAY DI RECT, SUBJECT TO ALL RECOGNI ZED
COMMON LAW OR CONSTI TUTI ONAL | MMUNI TIES WTHIN TH S STATE.

Sec. 92. A person subject to this code shall be punished as a
court-martial directs if the person conmts 1 of the follow ng
acts:

(a) Violates or fails to obey a |l awmful general order, —e+
rul e, OR REGULATI ON.

(b) Having know edge of a |lawful order issued by a nmenber of
the arned forces which it is the person's duty to obey, fails to
obey that order.

(c) Is derelict in the perfornmance of duties.

Sec. 94. (1) A person subject to this code:

(a) Wio, with the intent to usurp or override a | awful
mlitary authority, refuses, in concert wi th another person, to
obey an order or otherwi se do his or her duty or creates any
vi ol ence or disturbance is guilty of nutiny.

(b) Who, with the intent to cause the overthrow or destruction

of a lawful civil authority, creates, in concert wth another
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person, revolt, violence, or other disturbance against that
authority is guilty of sedition.

(c) Wio fails to do the utnost to prevent and suppress an
of fense of nutiny or sedition being conmtted in the person's

presence — or fails to take all reasonable nmeans to informa

superior officer or comrandi ng officer of an offense of nutiny or
sedi ti on which the person knows OF or has reason to believe is
taking place is guilty of a failure to suppress or report a mutiny
or sedition.

(2) A person who is found guilty of attenpted nutiny, nutiny,
sedition, or failure to suppress or report a nmutiny or sedition
shal | be punished as a court-martial directs.

Sec. 99. A person subject to this code who before or in the
presence of the eneny OR DURI NG THE PERFORVMANCE OF DUTY IN A
PEACETI ME EMERGENCY OR CI VI L DI STURBANCE OPERATION commits 1 of the
followi ng acts shall be punished as a court-martial directs:

(a) Runs away.

(b) Abandons, surrenders, or delivers up a command, unit,
place, or mlitary property which it is the person's duty to
def end.

(c) Through di sobedi ence, neglect, or intentional m sconduct
endangers the safety of a command, unit, place, or mlitary
property.

(d) Casts away arns or anmmunition.

(e) Is guilty of cowardly conduct.

(f) Quits a place of duty to plunder or pillage.

(g) Causes false alarns in a conmand, unit, or place under the
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control of the arned forces of the United States, the state
mlitary forces, or the mlitary forces of any other state or
territory.

(h) WHHuHy— WLLFULLY fails to do the person's utnost to
encounter, engage, capture, or destroy eneny troops, conbatants,
vessels, aircraft, or any other thing which it is the person's duty
to encounter, engage, capture, or destroy.

(i) Does not afford all practicable relief and assistance to
troops, conbatants, vessels, or aircraft of the armed forces
bel onging to the United States, TOtheir allies, or to any other
state or to the state mlitary forces if engaged in battle.

(J) WLLFULLY FAILS TO DO H'S OR HER UTMOST TO SUPPRESS Cl VI L
DI STURBANCE WHI LE ENGAGED | N AN EMERGENCY RESPONSE OPERATI ON.

Sec. 103. (1) A person subject to this code shall secure all
public property taken in the —ceurse—ofactive state— PERFORVANCE
OF HHS OR HER duty and shall give notice and turn over to the
proper authority wi thout delay all captured or abandoned property
in the person's possession, custody, or control

(2) A person subject to this code shall be punished as a
court-martial directs if the person commits 1 of the foll ow ng
acts:

(a) Fails to carry out the duties prescribed in subsection
(1).

(b) Buys, sells, trades, or in any way deals in or disposes of
captured or abandoned property, fromwhich the person receives or
expects a profit, benefit, or advantage to the person or another

directly or indirectly connected with the person.
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(c) Engages in looting or pillaging.

Sec. 105. (1) A person subject to this code who, while in the
hands of —the—enemy— A CAPTOR in tinme of declared state energency,
comm-ts—1of the followngacts—shallbe punishedas—aecourt—
martial—direets— OR Cl VIL DI STURBANCE EMERGENCY SHALL NOT DO ANY OF
THE FOLLOW NG

(a) —Foer—thepurpose—of—seecuring— TO SECURE favorabl e
treatnment by the person's captors, —aets— ACT w t hout proper

authority in a manner contrary to law, custom —er— rule, OR

REGULATION to the detrinent of others. —ef—whatevernationalty
L] i " . .

(b) Wiile in a position of authority over those persons,
maltreats— MALTREAT them wi thout justifiable cause.

(2) A PERSON WHO VI OLATES THI S SECTI ON SHALL BE PUNI SHED AS A
COURT- MARTI AL DI RECTS.

Sec. 107. A person subject to this code who, with the intent
to deceive, signs a false record, return, rule, order, or other
of ficial docunent, knowi ng the docunment to be false, or nmakes any

ot her fal se —decurent—know-ng—thedocurent—tobe false—orother

false— official statenent knowi ng the statenent to be fal se shal

be punished as a court-martial directs.

Sec. 108. (1) A person subject to this code —whoe,—w-thout

SHALL NOT, W THOUT PROPER AUTHORI TY, DO ANY OF THE FOLLOW NG
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(A) SELL OR OTHERW SE DI SPOSE OF M LI TARY PROPERTY OF THE
UNI TED STATES OR THI S STATE.

(B) WLLFULLY OR NEG.I GENTLY DAMAGE, DESTROY, OR LCSE M LI TARY
PROPERTY OF THE UNI TED STATES OR THI S STATE.

(C© WLLFULLY OR NEGLI GENTLY ALLOW DAMAGE, DESTRUCTI ON, OR
LOSS OF M LI TARY PROPERTY OF THE UNI TED STATES OR THI S STATE.

(2) A PERSON WHO VI OLATES TH S SECTI ON shal | be puni shed as a
court-martial directs.

SEC. 109. (1) A PERSON SUBJECT TO THI S CODE, WH LE ON DUTY OR
IN THE COURSE OF DUTY, SHALL NOT W LLFULLY OR RECKLESSLY WASTE,
SPA L, OR DESTROY ANY PROPERTY THAT IS NOT PROPERTY OF THE UNI TED
STATES OR OF THI S STATE.

(2) A PERSON WHO VI OLATES TH S SECTI ON SHALL BE PUNI SHED AS A
COURT- MARTI AL DI RECTS.

Sec. 112. (1) A person subject to this code who is —feund

I ho intl -  cating L] L i lorl v while i

uh-form-or—while—onstate mtitary property— NOT A SENTINEL OR A
LOCKQUT AS DESCRIBED I N SECTION 113 SHALL NOT BE EI THER OF THE

FOLLOW NG

(A) UNDER THE | NFLUENCE OF | NTOXI CATI NG LI QUOR OR A CONTROLLED
SUBSTANCE WHI LE | N UNI FORM AND ON M LI TARY PROPERTY.

(B) UNDER THE | NFLUENCE OF | NTOXI CATI NG LI QUOR OR A CONTROLLED
SUBSTANCE VWHI LE ON DUTY.

(2) A PERSON WHO VI OLATES TH S SECTI ON shal | be puni shed as a
court-martial directs.

Sec. 113. A sentinel or guard subject to this code who is

found under the influence of intoxicating Iiquor OR A CONTROLLED

H01260' 05 (H- 1) MVRM



© 00 N o o0~ wWw N P

N NN N N N NN PR P P P R R P R R R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

27

SUBSTANCE or sl eeping upon his or her post or who | eaves a post
before being relieved shall be punished as a court-martial directs.

SEC. 121. (1) A PERSON SUBJECT TO THI S CODE WHO UNLAWFULLY
TAKES, OBTAINS, OR WTHHOLDS FROM THE UNI TED STATES, THI S STATE, OR
ANY OTHER STATE, ANY PROPERTY, MONEY, OR ARTICLE OF ANY KIND W TH
THE | NTENT TO PERVANENTLY DEPRI VE THE OANER OF THE PROPERTY, MONEY,
OR ARTICLE OF ANY KIND, IS QU LTY OF LARCENY.

(2) A PERSON WHO VI OLATES THI'S SECTION I S PUNI SHABLE AS A
COURT- MARTI AL DI RECTS.

Sec. 132. (1) A person subject to this code shall —bepunished
as—a—court-rmartial—directs i the persen—commts—1— not commt any
of the follow ng acts:

(a) Knowing the claimto be false or fraudul ent, —wakes— MAKE
a claimagainst the United States, this state, or an officer of the
United States or this state.

(b) Knowing the claimto be false or fraudul ent, —presents
PRESENT to a person in the civil or mlitary service of the United
States or this state for approval or paynent a cl ai magainst the
United States, this state, or an officer of the United States or
this state.

(c) Whe—Ffor— FOR the purpose of obtaining the approval,
al | omance, or paynent of a claimagainst the United States, this
state, or any officer of the United States or this state, —dees— DO
ANY 1 of the follow ng:

(1) —Makes— MAKE or —uses— USE a witing or other paper know ng
the witing or paper contains a false or fraudul ent statenent.

(1i) —Makes— MAKE an oath to a fact, witing, or other paper
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knowi ng the oath to be fal se.

(iii) —Ferges— FORCE or —counterfeits— COUNTERFEIT a signature
upon a witing or other paper or —uses— USE a signature know ng the
signature to be forged or counterfeited.

(d) —Whe—having— HAVI NG charge, possession, custody, or
control of noney or other property of the United States or this
state, furnished or intended for the arnmed forces of the United
States or this state, know ngly —delH—vers— DELIVER to a person
having authority to receive the noney or property, an anount |ess
than that for which the person receives a certificate or receipt.

(e) —\Who,—being— BEI NG aut horized to nake or deliver a paper
certifying the receipt of property of the United States or this
state, furnished or intended for the arned forces of the United
States or this state, —mwakes— MAKE or —delivers— DELIVER to a
person the witing without having full know edge of the truth of
the statements contained in the paper and with intent to defraud
the United States or this state.

(F) MAKE A FALSE OR FRAUDULENT USE OF A CREDI T CARD,
TELEPHONE, TELEPHONE CALLI NG CARD, OR OTHER ACCESS DEVI CE | SSUED BY
THE UNI TED STATES OR THI S STATE.

(2) A PERSON WHO VI OLATES TH S SECTI ON SHALL BE PUNI SHED AS A
COURT- MARTI AL DI RECTS.

Sec. 134. (1) Though not specifically nentioned in this code,
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suparYy-—court-partial—pursuant—to-the nature—and degree—of the
of fense—and punishedinthediseretionof theecourt— A PERSON
SUBJECT TO TH S CODE SHALL NOT THROUGH DI SORDER OR NEGLECT TO THE
PREJUDI CE OF GOOD ORDER AND DI SCI PLI NE OR THROUGH CONDUCT BRI NG
DI SCREDI T UPON THE ARMED FORCES OF THE UNI TED STATES OR CF THI S
STATE.

(2) A PERSON WHO VI OLATES SUBSECTI ON (1) SHALL BE PUNI SHED BY
A GENERAL, SPECI AL, OR SUMVARY COURT- MARTI AL AS DETERM NED BY THE
NATURE AND DEGREE OF THE VI OLATI ON.
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