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HB- 4777, As Passed House, COctober 25, 2005

SUBSTI TUTE FOR
HOUSE BI LL NO. 4777

A bill to anmend 1961 PA 236, entitled
"Revised judicature act of 1961,"
by amendi ng section 2922 (MCL 600.2922), as anmended by 2000 PA 56.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2922. (1) Wenever the death of a person, —er— injuries
resulting in death, OR DEATH AS DESCRI BED I N SECTI ON 2922A shall be
caused by wongful act, neglect, or fault of another, and the act,
negl ect, or fault is such as would, if death had not ensued, have
entitled the party injured to maintain an action and recover
damages, the person who or the corporation that woul d have been
liable, if death had not ensued, shall be liable to an action for
damages, notw thstandi ng the death of the person injured OR DEATH
AS DESCRI BED | N SECTI ON 2922A, and al t hough the death was caused
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under circunstances that constitute a felony.

(2) Every action under this section shall be brought by, and
in the nane of, the personal representative of the estate of the
deceased. —persen— Wthin 30 days after the commencenent of an
action, the personal representative shall serve a copy of the
conpl aint and notice as prescribed in subsection (4) upon the
person or persons who nmay be entitled to damages under subsection
(3) in the manner and nmethod provided in the rules applicable to
probate court proceedings.

(3) Subject to sections 2802 to 2805 of the estates and
protected individuals code, 1998 PA 386, MCL 700.2802 to 700. 2805,
the person or persons who may be entitled to damages under this
section shall be [imted to any of the follow ng who suffer damages
and survive the deceased:

(a) The deceased's spouse, children, descendants, parents,
grandparents, brothers and sisters, and, if none of these persons
survive the deceased, then those persons to whomthe estate of the
deceased woul d pass under the |laws of intestate succession
determ ned as of the date of death of the deceased.

(b) The children of the deceased' s spouse.

(c) Those persons who are devisees under the will of the
deceased, except those whose relationship with the decedent
viol ated M chigan | aw, including beneficiaries of a trust under the
will, those persons who are designated in the will as persons who
may be entitled to danages under this section, and the
beneficiaries of a living trust of the deceased if there is a

devise to that trust in the will of the deceased.
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(4) The notice required in subsection (2) shall contain the
fol | ow ng:

(a) The name and address of the personal representative and
t he personal representative's attorney.

(b) A statenent that the attorney for the persona
representative shall be advised within 60 days after the mailing of
the notice of any material fact that may constitute evidence of any
claimfor damages and that failure to do so nay adversely affect
his or her recovery of damages and could bar his or her right to
any claimat a hearing to distribute proceeds.

(c) A statenent that he or she will be notified of a hearing
to determne the distribution of the proceeds after the
adj udi cation or settlenent of the claimfor damages.

(d) A statenent that to recover damages under this section the
person who may be entitled to damages nust present a claimfor
danmages to the personal representative on or before the date set
for hearing on the notion for distribution of the proceeds under
subsection (6) and that failure to present a claimfor damages
within the tinme provided shall bar the person fromnmaking a claim
to any of the proceeds.

(5) If, for the purpose of settling a claimfor damages for
wrongful death where an action for those damages is pending, a
notion is filed in the court where the action is pending by the
personal representative asking |eave of the court to settle the
claim the court shall, with or without notice, conduct a hearing
and approve or reject the proposed settl enent.

(6) In every action under this section, the court or jury may
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awar d damages as the court or jury shall consider fair and

equi tabl e, under all the circunstances including reasonable

medi cal, hospital, funeral, and burial expenses for which the
estate is liable; reasonabl e conmpensation for the pain and
suffering, while conscious, undergone by the deceased —person
during the period intervening between the tine of the injury and
deat h; and danmages for the | oss of financial support and the | oss
of the society and conpani onshi p of the deceased. The proceeds of a
settlenment or judgnent in an action for damnages for wongful death
shal |l be distributed as foll ows:

(a) The personal representative shall file with the court a
notion for authority to distribute the proceeds. Upon the filing of
the notion, the court shall order a hearing.

(b) Unl ess waived, notice of the hearing shall be served upon
all persons who may be entitled to damages under subsection (3) in
the tinme, manner, and nethod provided in the rules applicable to
probate court proceedings.

(c) If any interested person is a mnor, a disappeared person,
or an incapacitated individual for whoma fiduciary is not
appointed, a fiduciary or guardian ad |litemshall be first
appoi nted, and the notice provided in subdivision (b) shall be
given to the fiduciary or guardian ad |item of the m nor
di sappeared person, or legally incapacitated individual.

(d) After a hearing by the court, the court shall order
paynment fromthe proceeds of the reasonabl e nedical, hospital,
funeral, and burial expenses of the decedent for which the estate

is liable. The proceeds shall not be applied to the paynent of any
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ot her charges against the estate of the decedent. The court shal
then enter an order distributing the proceeds to those persons

desi gnated in subsection (3) who suffered danages and to the estate
of the deceased for conpensation for conscious pain and suffering,
if any, in the anmount as the court or jury considers fair and

equi tabl e considering the rel ati ve damages sustai ned by each of the
persons and the estate of the deceased. If there is a specia
verdict by a jury in the wongful death action, damages shall be

di stributed as provided in the special verdict.

(e) If none of the persons entitled to the proceeds is a
m nor, a disappeared person, or a legally incapacitated individual
and all of the persons entitled to the proceeds execute a verified
stipulation or agreenent in witing in which the portion of the
proceeds to be distributed to each of the persons is specified, the
order of the court shall be entered in accordance with the
stipul ation or agreenent.

(7) A person who may be entitled to danages under this section
must present a claimfor danages to the personal representative on
or before the date set for hearing on the notion for distribution
of the proceeds under subsection (6). The failure to present a
claimfor damages within the time provided shall bar the person
frommaking a claimto any of the proceeds.

(8) A person who may be entitled to damages under this section
shal | advise the attorney for the personal representative within 60
days after service of the conplaint and notice as provided for
under subsection (2) of any material fact of which the person has

knowl edge and that nmay constitute evidence of any claimfor
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darmages. The person's right to claimat a hearing any proceeds may
be barred by the court if the person fails to advi se the persona
representative as prescribed in this subsection

(9) If a claimunder this section is to be settled and a civil
action for wongful death is not pending under this section, the
procedures prescribed in section 3924 of the estates and protected
i ndi vi dual s code, 1998 PA 386, MCL 700.3924, shall be applicable to

the distribution of the proceeds.
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