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HB- 4870, As Passed House, May 4, 2006

SUBSTI TUTE FOR
HOUSE BI LL NO. 4870

A Dbill to amend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 1104 and 3614 (MCL 700.1104 and 700.3614),
section 1104 as anmended by 2005 PA 204 and section 3614 as anended
by 2004 PA 343, and by addi ng sections 3206, 3207, and 3208.

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 1104. As used in this act:

(a) "Environmental |aw' neans a federal, state, or |ocal |aw,
rule, regulation, or ordinance that relates to the protection of
t he environnent or human heal th.

(b) "Estate" includes the property of the decedent, trust, or
ot her person whose affairs are subject to this act as the property

is originally constituted and as it exists throughout
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adm ni stration. Estate also includes the rights described in
sections 3805, 3922, and 7502 to collect from others anmounts
necessary to pay clains, allowances, and taxes.

(c) "Exenpt property” means property of a decedent's estate
that is described in section 2404.

(d) "Famly all owance" neans the all owance prescribed in
section 2403.

(e) "Fiduciary" includes, but is not limted to, a persona
representative, guardian, conservator, trustee, plenary or partial
guar di an appointed as provided in chapter 6 of the nental health
code, 1974 PA 258, MCL 330.1600 to 330. 1644, and successor
fiduciary.

(f) "Financial institution” nmeans an organi zation authorized
to do business under state or federal laws relating to a financial
institution and includes, but is not limted to, a bank, trust
conpany, savings bank, building and | oan associ ati on, savings and
| oan conpany or association, and credit union

(g) "Foreign personal representative" neans a personal
representative appoi nted by another jurisdiction.

(h) "Formal proceedi ngs" neans proceedi ngs conducted before a
judge with notice to interested persons.

(I') "FUNERAL ESTABLI SHVENT" MEANS THAT TERM AS DEFI NED | N
SECTI ON 1801 OF THE OCCUPATI ONAL CODE, 1980 PA 299, MCL 339. 1801,
AND THE OMNERS, EMPLOYEES, AND AGENTS OF THE FUNERAL ESTABLI SHMENT.

(J) — "Ceneral personal representative" neans a persona
representative other than a special personal representative.

(K) 49— "CGoverning instrunent” neans a deed; will; trust;
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i nsurance or annuity policy; account with POD designation; security
registered in beneficiary form (TOD); pension, profit-sharing,
retirement, or simlar benefit plan; instrument creating or

exerci sing a power of appointnment or a power of attorney; or

di spositive, appointive, or nom native instrunment of any simlar

t ype.

() —)— "Q@uardi an" nmeans a person who has qualified as a
guardian of a minor or a legally incapacitated individual under a
parental or spousal nom nation or a court appointnment and includes
a limted guardian as described in sections 5205, 5206, and 5306.
Guar di an does not include a guardian ad |item

(M —H— "Hazardous substance" neans a substance defined as
hazardous or toxic or otherw se regulated by an environnental |aw.

(N —M— "Heir" neans, except as controlled by section 2720,
a person, including the surviving spouse or the state, that is
entitled under the statutes of intestate succession to a decedent's
property.

(O —)— "Honestead al |l owance" neans the all owance prescribed
in section 2402.

SEC. 3206. (1) SUBJECT TO 1953 PA 181, MCL 52.201 TO 52. 216,
AND TO PART 28 AND ARTI CLE 10 OF THE PUBLI C HEALTH CODE, 1978 PA
368, MCL 333.2801 TO 333.2899 AND 333.10101 TO 333.11101, A PERSON
W TH PRI ORI TY UNDER SUBSECTI ONS (2) TO (4) OR ACTI NG UNDER
SUBSECTI ON (5), (6), OR (7) HAS THE Rl GHT AND POAER TO MAKE
DECI SI ONS ABOUT FUNERAL ARRANGEMENTS AND THE HANDLI NG DI SPOSI TI ON
OR DI SI NTERVENT OF A DECEDENT' S BODY, | NCLUDI NG BUT NOT LIM TED
TO, DECI SI ONS ABOUT CREMATI ON, AND THE RI GHT TO POSSESS CREMATED
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REMAI NS OF THE DECEDENT. THE HANDLI NG DI SPCSI TI ON, OR DI SI NTERMENT
OF A BODY SHALL BE UNDER THE SUPERVI SI ON OF A PERSON LI CENSED TO
PRACTI CE MORTUARY SCI ENCE I N THI S STATE.

(2) THE SURVI VI NG SPOUSE OR, |IF THERE I'S NO SURVI VI NG SPOUSE,
THE | NDI VI DUAL OR | NDI VI DUALS 18 YEARS OF AGE OR OLDER, I N THE
H GHEST ORDER OF PRI ORI TY UNDER SECTI ON 2103, AND RELATED TO THE
DECEDENT | N THE CLOSEST DEGREE OF CONSANGUI NI TY, HAVE THE RI GHTS
AND POVNERS UNDER SUBSECTI ON (1) .

(3) I'F THE SURVI VI NG SPQUSE OR THE | NDI VI DUAL OR | NDI VI DUALS
W TH THE HI GHEST PRI ORI TY AS DETERM NED UNDER SUBSECTI ON (2) DO NOT
EXERCI SE THEI R RI GHTS OR POAERS UNDER SUBSECTI ON (1) OR CANNOT BE
LOCATED AFTER A GOOD- FAI TH EFFORT TO CONTACT THEM THE RI GATS AND
POVNERS UNDER SUBSECTI ON (1) MAY BE EXERCI SED BY THE | NDI VI DUAL OR
I NDI VI DUALS I N THE SAME ORDER OF PRI ORI TY UNDER SECTI ON 2103 WHO
ARE RELATED TO THE DECEDENT | N THE NEXT CLOSEST DEGREE OF
CONSANGUI NI TY. | F THE | NDI VI DUAL OR EACH OF THE | NDI VI DUALS | N AN
ORDER OF PRICRITY AS DETERM NED UNDER THI S SUBSECTI ON SI M LARLY
DOES NOT' EXERCI SE H S OR HER RI GHTS OR POAERS OR CANNOT BE LOCATED,
THE RI GATS OR POAERS UNDER SUBSECTI ON (1) PASS TO THE NEXT ORDER OF
PRIOCRITY, WTH THE ORDER OF PRI ORI TY BEI NG DETERM NED BY FI RST
TAKI NG THE | NDI VI DUALS | N THE H GHEST ORDER OF PRI ORI TY UNDER
SECTI ON 2103 AND THEN TAKI NG THE | NDI VI DUALS RELATED TO THE
DECEDENT | N THE CLOSEST OR, AS APPLI CABLE, NEXT CLOSEST DEGREE OF
CONSANGUI NI TY I N THAT ORDER OF PRI CRITY.

(4) IF 2 OR MORE | NDI VI DUALS SHARE THE RI GHTS AND POVERS
DESCRI BED | N SUBSECTI ON (1) AS DETERM NED UNDER SUBSECTI ON (2) OR
(3), THE RIGATS AND PONERS SHALL BE EXERCI SED AS DECI DED BY A
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MAJORI TY OF THE | NDI VI DUALS. |F A MAJORI TY CANNOT AGREE, ANY OF THE
| NDI VI DUALS MAY FILE A PETI TI ON UNDER SECTI ON 3207.

(5) |'F NO I NDI VI DUAL DESCRI BED | N SUBSECTI ONS (2) AND (3)

EXI STS, EXERCI SES THE RI GHTS OR POMERS UNDER SUBSECTI ON (1), OR CAN
BE LOCATED AFTER A SUFFI Cl ENT ATTEMPT AS DESCRI BED | N SUBSECTI ON
(8), THEN THE PERSONAL REPRESENTATI VE OR NOM NATED PERSONAL
REPRESENTATI VE MAY EXERCI SE THE RI GHTS AND POWERS UNDER SUBSECTI ON
(1), EI THER BEFORE OR AFTER HI' S OR HER APPOl NTMENT.

(6) |'F NO | NDI VI DUAL DESCRI BED | N SUBSECTI ONS (2) AND (3)

EXI STS, EXERCI SES THE RI GHTS OR POMERS UNDER SUBSECTI ON (1), OR CAN
BE LOCATED AFTER A SUFFI Cl ENT ATTEMPT AS DESCRI BED | N SUBSECTI ON
(8), AND | F THE DECEDENT DI ED | NTESTATE, A SPECI AL PERSONAL
REPRESENTATI VE APPOl NTED UNDER SECTI ON 3614(C) MAY EXERCI SE THE

Rl GHTS AND POMERS UNDER SUBSECTI ON (1).

(7) |F THERE |'S NO PERSON UNDER SUBSECTI ONS (2) TO (6) TO
EXERCI SE THE RI GHTS AND POAERS UNDER SUBSECTI ON (1), 1 OF THE
FOLLON NG, AS APPLI CABLE, SHALL EXERCI SE THE RI GHTS AND POWERS
UNDER SUBSECTI ON (1):

(A) UNLESS SUBDI VI SION (B) APPLIES, THE COUNTY PUBLIC
ADM NI STRATOR, | F WLLING OR THE MEDI CAL EXAM NER FOR THE COUNTY
WHERE THE DECEDENT WAS DOM Cl LED AT THE TIME OF H'S OR HER DEATH.

(B) | F THE DECEDENT WAS | NCARCERATED | N A STATE CORRECT! ONAL
FACI LI TY AT THE TIME OF H'S OR HER DEATH, THE DI RECTOR OF THE
DEPARTMENT OF CORRECTI ONS.

(8) AN ATTEMPT TO LOCATE A PERSON DESCRI BED | N SUBSECTI ON (2)
OR (3) |'S SUFFICIENT | F A REASONABLE ATTEMPT |'S MADE | N GOOD FAI TH
BY A FAM LY MEMBER, PERSONAL REPRESENTATIVE, OR NOM NATED PERSONAL
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REPRESENTATI VE OF THE DECEDENT TO CONTACT THE PERSON AT HI' S OR HER
LAST KNOAN ADDRESS, TELEPHONE NUVBER, OR ELECTRONI C MAI L ADDRESS.

(9) TH'S SECTI ON DOES NOT VO D OR OTHERW SE AFFECT A G FT MADE
UNDER PART 101 OF THE PUBLI C HEALTH CODE, 1978 PA 368, MCL
333.10101 TO 333.10109.

(10) AS USED IN TH' S SECTI ON, "NOW NATED PERSONAL
REPRESENTATI VE' MEANS A PERSON NOM NATED TO ACT AS PERSONAL
REPRESENTATI VE | N A W LL THAT THE NOM NATED PERSON REASONABLY
BELI EVES TO BE THE VALID WLL OF THE DECEDENT.

SEC. 3207. (1) IF THERE IS A DI SAGREEMENT AS DESCRI BED I N
SECTI ON 3206(4) OR IF 1 OR MORE OF THE | NDI VI DUALS DESCRI BED | N
SECTI ON 3206(2) OR (3) CANNOT BE LOCATED, 1 OR MORE OF THE
FOLLOW NG MAY PETI TI ON THE COURT TO DETERM NE WHO HAS THE AUTHORI TY
TO EXERCI SE THE RI GHTS AND POWERS UNDER SECTI ON 3206(1):

(A) AN | NDI VI DUAL W TH THE RI GHTS AND POWERS UNDER SECTI ON
3206(1).

(B) A FUNERAL ESTABLI SHVENT THAT HAS CUSTODY OF THE DECEDENT' S
BODY.

(2) VENUE FOR A PETI TI ON FI LED UNDER SUBSECTION (1) IS IN THE
COUNTY | N WHI CH THE DECEDENT WAS DOM Cl LED AT THE TI ME OF DEATH.

(3) ON RECEI PT OF A PETI TION UNDER THI'S SECTI ON, THE COURT
SHALL SET A DATE FOR A HEARI NG ON THE PETI TION. THE HEARI NG DATE
SHALL BE AS SOON AS PCSSI BLE, BUT NOT LATER THAN 7 BUSI NESS DAYS
AFTER THE DATE THE PETI TION IS FI LED. NOTI CE OF THE PETI TI ON AND
THE HEARI NG SHALL BE SERVED NOT LESS THAN 2 DAYS BEFORE THE DATE OF
THE HEARI NG ON EVERY | NDI VI DUAL WHO HAS HI GHEST PRI ORI TY AS
DETERM NED UNDER SECTI ON 3206(2) AND (3), UNLESS THE COURT ORDERS
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THAT SERVI CE ON EVERY SUCH | NDI VI DUAL |'S NOT REQUI RED. UNLESS AN
I NDI VI DUAL CANNOT BE LOCATED AFTER A REASONABLE GOCD- FAI TH EFFORT
HAS BEEN MADE TO CONTACT THE | NDI VI DUAL, SERVI CE SHALL BE MADE ON
THE | NDI VI DUAL PERSONALLY OR IN A MANNER REASONABLY DESI GNED TO
G VE THE I NDI VI DUAL NOTI CE. NOTI CE OF THE HEARI NG SHALL | NCLUDE
NOTI CE OF THE I NDI VIDUAL' S RI GHT TO APPEAR AT THE HEARI NG. AN

I NDI VI DUAL SERVED W TH NOTI CE OF THE HEARI NG MAY WAI VE H S OR HER
RIGHATS. | F WRI TTEN WAl VERS FROM ALL PERSONS ENTI TLED TO NOTI CE ARE
FI LED, THE COURT MAY | MVEDI ATELY HEAR THE PETI TI ON. THE COURT MAY
WAl VE OR MODI FY THE NOTI CE AND HEARI NG REQUI REMENTS OF THI S
SUBSECTI ON | F THE DECEDENT' S BODY MJUST BE DI SPOSED CF PROVPTLY TO
ACCOMMODATE THE RELI G OQUS BELI EFS OF THE DECEDENT CR HI S OR HER
NEXT OF KI N.

(4) I'F A FUNERAL ESTABLI SHVENT IS THE PETI TI ONER UNDER THI S
SECTI ON, THE FUNERAL ESTABLI SHVENT' S ACTUAL COSTS AND REASONABLE
ATTORNEY FEES I N BRI NG NG THE PROCEEDI NG SHALL BE | NCLUDED I N THE
REASONABLE FUNERAL AND BURI AL EXPENSES UNDER SECTI ON 3805(B) OR THE
COURT MAY ASSESS SUCH COSTS AND FEES AGAINST 1 OR MORE PARTIES OR
| NTERVENORS.

(5) I'N DECI DI NG A PETI TI ON BROUGHT UNDER THI S SECTI ON, THE
COURT SHALL CONSI DER ALL OF THE FOLLOW NG | N ADDI TI ON TO OTHER
RELEVANT FACTORS:

(A) THE REASONABLENESS AND PRACTI CALI TY OF THE FUNERAL
ARRANGEMENTS OR THE HANDLI NG OR DI SPCsI TI ON OF THE BODY PROPOSED BY
THE PERSON BRI NG NG THE ACTI ON | N COVPARI SON W TH THE FUNERAL
ARRANGEMENTS OR THE HANDLI NG OR DI SPCSI TI ON OF THE BODY PROPOSED BY
1 OR MORE I NDI VI DUALS WTH THE RI GHTS AND POAERS UNDER SECTI ON
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(B) THE NATURE OF THE PERSONAL RELATI ONSHI P TO THE DECEASED OF
THE PERSON BRI NG NG THE ACTI ON COVPARED TO OTHER | NDI VI DUALS W TH
THE RI GHTS AND POAERS UNDER SECTI ON 3206(1).

(C) WHETHER THE PERSON BRI NG NG THE ACTI ON |'S READY, W LLING
AND ABLE TO PAY THE COSTS OF THE FUNERAL ARRANGEMENTS OR THE
HANDLI NG OR DI SPCSI TI ON OF THE BCDY.

SEC. 3208. (1) A FUNERAL ESTABLI SHMENT |'S NOT REQUI RED TO FILE
A PETI TI ON UNDER SECTI ON 3207 AND IS NOT CIVILLY LI ABLE FOR NOT
DO NG SO.

(2) THE ORDER OF PRI ORI TY DETERM NED UNDER SECTI ON 3206(2) AND
(3) MAY BE RELI ED UPON BY A FUNERAL ESTABLI SHMVENT. A FUNERAL
ESTABLI SHVENT |'S NOT A GUARANTOR THAT A PERSON EXERCI SI NG THE
Rl GHTS AND POAERS UNDER SECTI ON 3206(1) HAS THE LEGAL AUTHORI TY TO
DO SO A FUNERAL ESTABLI SHVENT DOES NOT HAVE THE RESPONSI BI LI TY TO
CONTACT OR | NDEPENDENTLY | NVESTI GATE THE EXI STENCE OF RELATI VES OF
THE DECEASED, BUT MAY RELY ON | NFORMATI ON PROVI DED BY FAM LY
MEMBERS OF THE DECEASED.

(3) A FUNERAL ESTABLI SHVENT, HOLDER OF A LI CENSE TO PRACTI CE
MORTUARY SCI ENCE | SSUED BY THI S STATE, CEMETERY, CREMATORY, OR AN
OFFI CER OR EMPLOYEE OF A FUNERAL ESTABLI SHVENT, HOLDER OF A LI CENSE
TO PRACTI CE MORTUARY SCI ENCE | SSUED BY THI S STATE, CEMETERY, OR
CREMATORY THAT | N GOOD FAI TH COMPLI ES W TH SECTI ONS 3206 AND 3207
AND THI S SECTI ON AND W TH THE | NSTRUCTI ONS OF A PERSON DESCRI BED | N
SECTI ON 3206(2) TO (7) REGARDI NG FUNERAL ARRANGEMENTS AND THE
HANDLI NG, DI SPCSI TI ON, OR DI SI NTERVENT OF A DECEDENT' S BODY |'S NOT
Cl VILLY LI ABLE FOR THE FUNERAL OR THE HANDLI NG, DI SPOSI TION, OR
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DI SI NTERMENT OF THE BQODY

Sec. 3614. A special personal representative may be appointed
in any of the follow ng circunstances:

(a) Informally by the register on the application of an
interested person if necessary to protect the estate of a decedent
before the appoi ntnment of a general personal representative or if a
prior appointnent is termnated as provided in section 3609.

(b) By the court on its own notion or in a formal proceeding
by court order on the petition of an interested person if in either
case, after notice and hearing, the court finds that the
appointnent is necessary to preserve the estate or to secure its
proper adm nistration, including its admnistration in
ci rcunstances in which a general personal representative cannot or
should not act. If it appears to the court that an emergency
exi sts, the court may order the appointnment w thout notice.

(c) By the court on its own notion or on petition by an
i nterested person to supervise the disposition of the body of a
decedent -—who died intestate, wthout heirs, and with insufficient
assets—topayftor—aftuneral—or—burial— | F SECTI ON 3206(6) APPLI ES.
The duties of a special personal representative appoi nted under
this subdivision shall be specified in the order of appointnent and
may i nclude meki ng arrangenents with a funeral home, securing a
burial plot if needed, obtaining veteran's or pauper's funding
where appropriate, and determ ning the disposition of the body by
burial or cremation. The court nmay waive the bond requirenment under
section 3603(1)(a). The court nmay appoint the county public

adm nistrator if the county public admnistrator is willing to
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serve. |F THE COURT DETERM NES THAT I T WLL NOT BE NECESSARY TO
OPEN AN ESTATE, THE COURT MAY APPO NT A SPECI AL FI DUCI ARY UNDER
SECTI ON 1309 | NSTEAD OF A SPECI AL PERSONAL REPRESENTATI VE TO
PERFORM DUTI ES UNDER THI S SECTI ON.

Enacting section 1. This anendatory act does not take effect
unless all of the following bills of the 93rd Legislature are
enacted into | aw

(a) House Bill No. 4891.

(b) House Bill No. 5836.
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