HOUSE BILL No. 5324

S o~ W N P

HB- 5324, As Passed House, NMarch 21, 2006

HOUSE BILL No. 5324

October 18, 2005, Introduced by Reps. Huizenga, Lemmons, |11, McConico and Tobocman
and referred to the Committee on Banking and Financia Services.

A Dbill to amend 1988 PA 161, entitled
"Consuner financial services act,"”
by anmendi ng sections 2, 5, 6, and 10g (MCL 487.2052, 487. 2055,
487. 2056, and 487.2060g), section 2 as anended and section 10g as
added by 2002 PA 390 and sections 5 and 6 as anended by 1999 PA
275.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2. As used in this act:

(a) "Applicant” nmeans a person that has applied to the
conmi ssioner to be licensed under this act.

(b) "Bureau" neans the office of financial and insurance

services of the departnent of —eeonrsurer—andindustry—servieces
LABOR AND ECONOM C GROWTH.
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(c) "Business activity" means any activity regul ated by any of
the financial |icensing acts. —identifiedunder—subdivision{d)-—
(d) "Cass | license" neans a license issued under this act

that authorizes the |licensee to engage in all of the activities

permtted under —theregulatorytloanact—of 19631939 PA 21 ML

act—1987 PA173—MIL—445-1651 to445-1684— ANY OF THE FI NANCI AL
LI CENSI NG ACTS.

(e) "Cass Il license" neans a |license issued under this act
that authorizes all of the activities permtted under a cl ass
Iicense except for activities permtted under the sale of checks
act, 1960 PA 136, MCL 487.901 to 487.916, |oan servicing activities
under the secondary nortgage | oan act, 1981 PA 125, MCL 493.51 to
493. 81, or the nortgage brokers, |lenders, and servicers |licensing
act, 1987 PA 173, MCL 445.1651 to 445. 1684.

(f) "Comm ssioner" nmeans the comm ssioner of the office of
financial and insurance services or an authorized representative of
t he commi ssi oner.

(g) "Control person" neans a director or executive officer of
a licensee or a person who has the authority to participate in the
direction, directly or indirectly through 1 or nore other persons,
of the managenment or policies of a |licensee.

(h) "Depository financial institution” means a bank, savings
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and | oan associ ation, savings bank, or credit union organized under
the laws of this state, another state, the District of Colunbia,
the United States, or a territory or protectorate of the United
St at es, whose deposits are insured by an agency of the federal
gover nnment .

(1) "Executive officer"” nmeans an officer, nenber, or partner
of a licensee, including chief executive officer, president, vice
president, chief financial officer, controller, conpliance officer,
or any other simlar position

(j) "Financial l|icensing acts" neans —theaetstHistedin
subdiviston—{d)— TH S ACT; THE REGULATORY LOAN ACT, 1939 PA 21, MCL
493. 1 TO 493. 24; THE SECONDARY MORTGAGE LOAN ACT, 1981 PA 125, MCL
493.51 TO 493.81; THE MOTOR VEHI CLE SALES FI NANCE ACT, 1950 (EX
SESS) PA 27, MCL 492. 101 TO 492.141; 1984 PA 379, MCL 493.101 TO
493. 114; THE SALE OF CHECKS ACT, 1960 PA 136, MCL 487.901 TO
487.916; THE MONEY TRANSM SSI ON SERVI CES ACT, MCL 487. 1001 TO
487.1048; AND THE MORTGAGE BROKERS, LENDERS, AND SERVI CERS
LI CENSI NG ACT, 1987 PA 173, MCL 445. 1651 TO 445. 1684.

(k) "Licensee" neans a person that is |licensed under this act.

() "Loan servicing activities" means the collection or
remttance for a | ender, noteowner, noteholder, or the licensee's
own account of 4 or nore installnment paynents of the principal,
interest, or an anount placed in escrow under a nortgage servicing
agreenent or a nortgage | oan subject to the nortgage brokers,
| enders, and servicers licensing act, 1987 PA 173, MCL 445.1651 to
445. 1684, or a nortgage servicing agreement or secondary nortgage

| oan subject to the secondary nortgage | oan act, 1981 PA 125, MCL
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493.51 to 493.81, or an agreenent with the nortgagor.

(m "Person" neans an individual, corporation, partnershinp,
association, limted liability conmpany, or any other |egal entity.

Sec. 5. (1) An application for a license shall be acconpanied
by all of the foll ow ng:

(a) An annual operating fee as established by the conm ssioner
under section 11.

(b) An application fee as provided —by— IN section 11. The
application fee is not refundable.

(c) Financial statenents, reasonably satisfactory to the
commi ssi oner, showing that the applicant's net worth exceeds
$100, 000. 00 for —apptieants— AN APPLICANT for a class | |icense; —
$50, 000. 00 for —apptieants— AN APPLI CANT for a class Il license; —
and— $1, 000, 000. 00 for —appticants— AN APPLI CANT that —intend
| NTENDS to engage in business activity governed by 1984 PA 379, ML
493.101 to 493.114; OR $100, 000. 00 PLUS AN ADDI TI ONAL $25, 000. 00
FOR EACH LOCATI ON OR AUTHORI ZED DELEGATE, AS APPLI CABLE, OR
$1, 000, 000. 00, WHI CHEVER | S LESS, FOR AN APPLI CANT THAT | NTENDS TO
PROVI DE MONEY TRANSM SSI ON SERVI CES AS DEFINED IN SECTION 2 OF THE
MONEY TRANSM SSI ON SERVI CES ACT. A licensee shall have and continue

to maintain the required net worth while engaging in the business
activities authorized for licensing under this act. The
commi ssi oner nmay by order establish a higher net worth requirenent
for newclass | licensees to assure safe and sound operation of the
activities.

(2) Net worth under subsection (1)(c) shall be deterni ned at

t he conclusion of the fiscal year of the licensee i medi ately
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preceding the date an application for a license is submtted to the
commi ssioner or, for corporations not in existence as of the

previ ous year end, the imediately preceding nonth end. Net worth
shall be disclosed on a form prescribed by the comm ssioner or on a
form prepared or reviewed by a certified public accountant and
shal |l be conputed in accordance with generally accepted accounting
principles. The follow ng assets shall be excluded in the

conmput ation of net worth:

(a) That portion of an applicant's assets pledged to secure
obl i gati ons of any person other than the applicant.

(b) Receivables fromofficers or, in the case of a corporate
applicant other than a publicly traded conpany, stockhol ders of the
applicant or persons in which the applicant's officers or
st ockhol ders have an interest, except that construction |oan
recei vabl es secured by nortgages fromrel ated conpanies are not so
excl uded.

(c) An amount in excess of the |ower of the cost or narket
val ue of nortgage | oans in foreclosure or real property acquired
t hrough forecl osure.

(d) An investnent shown on the bal ance sheet in joint
ventures, subsidiaries, or affiliates that is greater than the
mar ket val ue of the investnent.

(e) Goodwi Il or value placed on insurance renewal s or property
managenent contract renewals or other simlar intangible value.

(f) Organization costs.

Sec. 6. (1) An applicant for a license shall —f+e— FURNI SH a
surety bond or letter of credit —+hA-an-arpurt—hoettessthan— TO
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SECURE I TS OBLI GATI ONS UNDER THI S ACT TO THE COWM SSI ONER.  EXCEPT
AS PROVIDED IN TH S SUBSECTI ON, THE PRI NCl PAL AMOUNT OF A SURETY
BOND OR LETTER OF CREDI T SHALL BE AT LEAST $500, 000.00. IF THE
APPLI CANT | NTENDS TO PROVI DE MONEY TRANSM SSI ON SERVI CES AS DEFI NED
IN SECTION 2 OF THE MONEY TRANSM SSI ON SERVI CES ACT, THE APPLI CANT
SHALL FILE A SURETY BOND THAT IS I N A PRI NCI PAL AMOUNT AS

DETERM NED UNDER SECTI ON 13(5) (B) OF THE MONEY TRANSM SSI ON

SERVI CES ACT FOR A LI CENSEE UNDER THAT ACT.

(2) —Fhe— A surety bond DESCRI BED I N SUBSECTION (1) shall —un
BE PAYABLE to the conmm ssioner for the benefit of the people of the
state of Mchigan for the use of, and may be sued on by, the state.
Fhe— A surety bond or letter of credit shall remain for the
duration of the licensure period.

(3) —Fhe— A surety bond or letter of credit required under
this—seetion— SUBSECTION (1) shall be in a formsatisfactory to the
commi ssi oner and payabl e upon demand by the conm ssioner if he or
she determnes that the licensee is not conducting its activities
as required by this act and all of the rules pronul gated under this
act, and has failed to pay all noney that becones due to a person
who is an installnment buyer under the notor vehicle sales finance
act, 1950 (Ex Sess) PA 27, MCL 492.101 to 492.141, M chigan
resi dents who purchase checks under the sale of checks act, 1960 PA
136, MCL 487.901 to 487.916, M CH GAN RESI DENTS WHO PURCHASE MONEY
TRANSM SSI ON SERVI CES AS DEFI NED | N SECTI ON 2 OF THE MONEY
TRANSM SSI ON SERVI CES ACT, |oan applicants, |oan servicing
custoners, and borrowers under the secondary nortgage | oan act,

1981 PA 125, MCL 493.51 to 493.81, or the nortgage brokers,
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| enders, and servicers licensing act, 1987 PA 173, MCL 445.1651 to
445. 1684, and the commi ssi oner

(4) The comm ssioner shall prioritize and pay clai ns agai nst a
bond or letter of credit filed with the conm ssioner under this
section in a manner that, in the comm ssioner's discretion, best
protects the public interest.

(5) dains described in subsection (4) nmay only be filed
against a licensee's bond or letter of credit by the conm ssioner
on behal f of the bureau and of individuals having clains and who
are, as applicable, the licensee's |oan applicants, |oan servicing
custoners, and borrowers under the secondary nortgage | oan act,
1981 PA 125, MCL 493.51 to 493.81, or the nortgage brokers,
| enders, and servicers licensing act, 1987 PA 173, MCL 445.1651 to
445, 1684, M chi gan residents who purchase checks under the sal e of
checks act, 1960 PA 136, MCL 487.901 to 487.916, M CH GAN RESI DENTS
WHO PURCHASE MONEY TRANSM SSI ON SERVI CES AS DEFI NED I N SECTION 2 OF
THE MONEY TRANSM SSI ON SERVI CES ACT, or persons who are install nent
buyers under the notor vehicle sales finance act, 1950 (Ex Sess) PA
27, MCL 492.101 to 492. 141.

(6) Cains filed with the comm ssioner against a bond or
letter of credit by a | oan applicant, |oan servicing custoner, or
borrower under the secondary nortgage |oan act, 1981 PA 125, MCL
493.51 to 493.81, or the nortgage brokers, |enders, and servicers
licensing act, 1987 PA 173, MCL 445.1651 to 445. 1684, shal
i nvol ve, as applicable, only a nortgage |oan, nortgage |oan
application, secondary nortgage |oan, or secondary nortgage | oan

application secured or to be secured by real property used as a
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dwel ling located in this state. The amount of the claimshall not
exceed actual fees paid by the claimant to the licensee in
connection with a | oan application, overcharges of principal and
i nterest, and excess escrow collections by the |icensee.

(7) Before paynent of any claimfiled under this section,
unl ess the conm ssioner waives, in whole or in part, the right to
priority of paynent, the comm ssioner shall be paid in full for
fines and fees due to the bureau and for expenses incurred in
investigating the licensee and in distributing the proceeds of the
bond or letter of credit. In the event that valid clains exceed the
amount of the bond or letter of credit, each claimant except the
conm ssioner —shalt—be— IS entitled only to a pro rata anount of
his or her valid claim

Sec. 10g. (1) If in the opinion of the conm ssioner a person
has engaged in fraud OR MONEY LAUNDERI NG the conm ssioner may
serve upon that person a witten notice of intention to prohibit
t hat person from bei ng enpl oyed by, an agent of, or control person
of a licensee under this act or a |licensee or registrant under a

financial |icensing act. i Hop—" -

(2) A notice issued under subsection (1) shall contain a
statenment of the facts supporting the prohibition and, except as
provi ded under subsection (7), set a hearing to be held not nore

than 60 days after the date of the notice. If the person does not
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appear at the hearing, he or she is considered to have consented to
t he i ssuance of an order in accordance with the notice.

(3) If after a hearing held under subsection (2) the
commi ssioner finds that any of the grounds specified in the notice
have been established, the conm ssioner may issue an order of
suspensi on or prohibition frombeing a |licensee or registrant or
from bei ng enpl oyed by, an agent of, or control person of any
I icensee under this act or a licensee or registrant under a
financial |icensing act.

(4) An order issued under subsection (2) or (3) is effective
upon service upon the person. The comm ssioner shall al so serve a
copy of the order upon the |licensee of which the person is an
enpl oyee, agent, or control person. The order remains in effect
until it is stayed, nodified, term nated, or set aside by the
conmi ssioner or a review ng court.

(5) After 5 years fromthe date of an order issued under
subsection (2) or (3), the person subject to the order nay apply to
t he conm ssioner to termnate the order

(6) If the conmm ssioner considers that a person served a
noti ce under subsection (1) poses an inmmnent threat of financia
| oss to applicants for |oans, nortgage | oans, secondary nortgage
| oans, credit card arrangenents, or installnment sales credit,
borrowers on | oans, obligors on installnent sale contracts, |oan
servicing custoners, purchasers of nortgage |oans or interests in
nort gage | oans, or purchasers of —checksfromaticensee— MONEY
TRANSM SSI ON SERVI CES AS DEFINED I N SECTION 2 OF THE MONEY
TRANSM SSI ON SERVI CES ACT, the conmmi ssioner may serve upon the
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person an order of suspension from being enpl oyed by, an agent of,
or control person of any |licensee. The suspension is effective on
the date the order is issued and, unless stayed by a court, remains
in effect pending the conpletion of a review as provided under this
section and the conmm ssioner has dism ssed the charges specified in
t he order.

(7) Unless otherwi se agreed to by the comm ssioner and the
person served with an order issued under subsection (6), the
heari ng required under subsection (2) to review the suspension
shall be held not earlier than 5 days or later than 20 days after
the date of the notice.

(8) If a person is convicted of a —feleny— CRI ME i nvol ving
fraud, dishonesty, MONEY LAUNDERI NG, or breach of trust, the
conmi ssi oner may issue an order suspending or prohibiting that
person frombeing a |licensee and from bei ng enpl oyed by, an agent
of , or control person of any licensee under this act or a |icensee
or registrant under a financial |licensing act. After 5 years from
the date of the order, the person subject to the order may apply to
t he conmi ssioner to termnate the order

(9) The comm ssioner shall mail a copy of any notice or order
i ssued under this section to the |icensee of which the person
subject to the notice or order is an enpl oyee, agent, or contro
per son.

(10) AS USED IN TH S SECTI ON:

(A) "FRAUD' | NCLUDES ACTI ONABLE FRAUD, ACTUAL OR CONSTRUCTI VE
FRAUD, CRI M NAL FRAUD, EXTRINSI C OR I NTRI NSI C FRAUD, FRAUD I N THE
EXECUTI ON, I N THE | NDUCEMENT, I N FACT, OR IN LAW OR ANY OTHER FORM
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OF FRALUD.

(B) "MONEY LAUNDERI NG' MEANS CONDUCT BY 1 OR MORE PERSONS THAT
CONCEALS THE EXI STENCE, | LLEGAL SOURCE, OR | LLEGAL APPLI CATI ON OF
I NCOVE AND THEN DI SGQUJI SES THAT | NCOMVE TO MAKE | T APPEAR LEG TI MATE.
MONEY LAUNDERI NG | NCLUDES, BUT IS NOT LIM TED TO, CONDUCT THAT
VI OLATES ANY STATE OR FEDERAL LAW THAT | MPOSES A CRI M NAL PENALTY
FOR MONEY LAUNDERI NG

Enacting section 1. This anmendatory act does not take effect
unl ess Senate Bill No.__ or House Bill No. 5328(request no.
03434' 05) of the 93rd Legislature is enacted into | aw.
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