HOUSE BILL No. 5363

HB- 5363, As Passed House, Decenber 6, 2005

HOUSE BILL No. 5363

October 25, 2005, Introduced by Reps. Stakoe, Wenke, Jones, Huizenga, Pastor, Palmer,
Vander Veen, Meyer, Hummel, Amos, Kahn, Baxter and Robertson and referred to the
Committee on Tax Palicy.

A bill to anend 1941 PA 122, entitled

"An act to establish the revenue collection duties of the
departnent of treasury; to prescribe its powers and duties as the
revenue coll ection agency of the state; to prescribe certain powers
and duties of the state treasurer; to regulate the inportation,

st anpi ng, and di sposition of certain tobacco products; to provide
for the transfer of powers and duties now vested in certain other
state boards, comm ssions, departnments and offices; to prescribe
certain duties of and require certain reﬁorts fromthe departnment
of treasury; to provide procedures for the paynent, adm nistration,
audit, assessment, levy of interests or penalties on, and appeal s
of taxes and tax liability; to prescribe its powers and duties if
an agreenent to act as agent for a city to admnister, collect, and
enforce the city inconme tax act on behalf of a city is entered into
wth any city; to provide an appropriation; to abolish the state
board of tax adm nistration; to prescribe penalties and provide
renedies; and to declare the effect of this act,"”

by amendi ng section 30c (MCL 205.30c), as anmended by 2002 PA 616.
THE PEOPLE OF THE STATE OF M CH GAN ENACT
Sec. 30c. (1) The state treasurer, or an authorized

representative of the state treasurer, on behalf of the departnent,
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may enter into a voluntary disclosure agreenent pursuant to
subsections (2) to (11) or an agreenent with a federally recognized
Indian tribe within the state of M chigan pursuant to subsections
(12) and (13).

(2) A voluntary disclosure agreement may be entered into with
a person who nakes application, who is a nonfiler, and who neets 1
or nore of the following criteria:

(a) Has a filing responsibility under nexus standards issued
by the departnent after Decenber 31, 1997.

(b) Has a reasonable basis to contest liability, as determ ned
by the state treasurer, for a tax or fee admnistered under this
act .

(3) Al taxes and fees adm ni stered under this act are
eligible for inclusion in a voluntary disclosure agreenent.

(4) To be eligible for a voluntary di scl osure agreenent,
subj ect to subsection (1), a person nust neet all of the foll ow ng
requirenents:

(a) Except as otherw se provided in this subdivision, has had
no previous contact by the departnent or its agents regarding a tax
covered by the agreenent. For purposes of this subdivision, a
letter of inquiry, whether a final letter or otherw se, requesting
i nformati on under section 21(2)(a) that was sent to a nonfiler
shall not be considered a previous contact under this subdivision
if the nonfiler sends a witten request to the departnent to enter
into a voluntary disclosure agreenent not |ater than June 30, 1999.

(b) Has had no notification of an inpending audit by the

departnment or its agents.
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(c) I's not currently under audit by the departnent of treasury
or under investigation by the departnent of state police,
departnent of attorney general, or any |local |aw enforcement agency
regarding a tax covered by the agreenent.

(d) I's not currently the subject of a civil action or a
crim nal prosecution involving any tax covered by the agreenent.

(e) Has agreed to register, file returns, and pay all taxes
due in accordance with all applicable laws of this state for all
taxes adm ni stered under this act for all periods after the
| ookback peri od.

(f) Has agreed to pay all taxes due for each tax covered under
t he agreement for the | ookback period, plus statutory interest as
stated in section 23, within the period of time and in the manner
specified in the agreenent.

(g) Has agreed to file returns and worksheets for the | ookback
period as specified in the agreenent.

(h) Has agreed not to file a protest or seek a refund of taxes
paid to this state for the | ookback period based on the issues
di scl osed in the agreenent or based on the person's | ack of nexus
or contacts with this state.

(5) If a person satisfies all requirenents stated in
subsections (1), (2), and (4), the departnent shall enter into a
voluntary disclosure agreenent with that person providing the
followng relief

(a) Notwi thstanding section 28(1)(e) of this act, the
departnment shall not assess any tax, delinquency for a tax,

penalty, or interest covered under the agreenent for any period
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before the | ookback period identified in the agreenent.

(b) The departnment shall not assess any applicable
di scretionary or nondiscretionary penalties for the | ookback
peri od.

(c) The department shall provide conplete confidentiality of
t he agreement and shall also enter into an agreenent not to
di scl ose, in accordance with section 28(1)(f), any of the ternms or
conditions of the agreenent to any tax authorities of any state or
governnmental authority or to any person except as required by
exchange of information agreenents authorized under section
28(1)(f), including the international fuel tax agreenent under
chapter 317 of title 49 of the United States Code, 49 U-S-GC— USC
31701 to 31708. The departnent shall not exchange information
obt ai ned under this section with other states regardi ng the person
unl ess informati on regarding the person is specifically requested
by anot her state.

(6) The department shall not bring a crimnal action against a
person for failure to report or to remt any tax covered by the
agreenent before or during the | ookback period if the facts
established by the departnment are not materially different fromthe
facts disclosed by the person to the departnent.

(7) A voluntary disclosure agreenment is effective when signed
by the person subject to the agreenment, or his, her, or its |awful
representative, and returned to the departnment within the tine
period specified in the agreenent. The departnent shall only
provide the relief specified in the executed agreenent. Any verbal

or witten conmunication by the departnent before the effective
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date of the agreenent shall not afford any penalty waiver, limted
| ookback period, or other benefit otherw se avail abl e under this
section.

(8) A material msrepresentation of the fact by an applicant
relating to the applicant's current activity in this state renders
an agreenent null and void and of no effect. A change in the
activities or operations of a person after the effective date of
the agreenment is not a material misrepresentation of fact and shal
not affect the agreenent’'s validity.

(9) The departnment nmay audit any of the taxes covered by the
agreenment within the | ookback period or in any prior period if, in
the departnent's opinion, an audit of a prior period is necessary
to determne the person's tax liability for the tax periods within
t he | ookback period or to determ ne another person's tax liability.

(10) Nothing in subsections (2) to (9) shall be interpreted to
allow or permt unjust enrichment as that termis defined in
subsection (15). Any tax collected or withheld from another person
by an applicant shall be remtted to the departnment w thout respect
to whether it was collected during or before the | ookback peri od.

(11) The departnent shall not require a person who enters into
a voluntary disclosure agreenent to nake any filings that are
additional to those otherw se required by | aw.

(12) The departnent may enter into a tribal agreement with a
federally recogni zed Indian tribe specifying the applicability of a
tax adm nistered under this act to that tribe, its nenbers, and any
person conducting business with them The tribe, its nenbers, and

any person conducting business with themshall remain fully subject
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to this state's tax acts except as otherw se specifically provided
by an agreenent in effect for the period at issue. A triba
agreenent shall include all of the follow ng:

(a) A statenent of its purpose.

(b) Provisions governing duration and term nation that make
the agreement term nable by either party if there is nonconpliance
and term nable at-will after a period of not nore than 2 years.

(c) Provisions governing adm nistration, collection, and
enforcenent. Those provisions shall include all of the foll ow ng:

(i) Collection of taxes levied under the general sales tax act,
1933 PA 167, MCL 205.51 to 205.78, or the use tax act, 1937 PA 94,
MCL 205.91 to 205.111, on the sale of tangible personal property or
t he storage, use, or consunption of tangible personal property not
exenpt under the agreenent.

(ii)) Collection of taxes |evied on tobacco products under the
t obacco products tax act, 1993 PA 327, MCL 205.421 to 205.436, and
t axes | evied under the notor fuel tax act, 2000 PA 403, MCL
207. 1001 to 207.1170, and the notor carrier fuel tax act, 1980 PA
119, MCL 207.211 to 207.234, on sales of tobacco products or notor
fuel s not exenpt under the agreenent.

(1i) Wthhol ding and rem ttance of inconme taxes |evied under
the incone tax act of 1967, 1967 PA 281, MCL 206.1 to 206.532, from
enpl oyees not exenpt under the agreenent.

(iv) Reporting of ganmbling winnings to the sane extent and in
t he sane manner as reported to the federal governnent.

(v) A waiver of tribal sovereign imunity sufficient to make

t he agreement enforceabl e against both parties.
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(d) Provisions governing disclosure of information between the
departnment and the tribe as necessary for the proper adm nistration
of the tribal agreenent.

(e) A provision ensuring that the nmenbers of the tribe will be
bound by the terns of the agreement.

(f) A designation of the agreenent area wi thin which the
specific provisions of the tribal agreenent apply.

(13) Atribal agreenent authorized under subsection (12) may
include 1 or nore of the foll ow ng:

(a) A provision for dispute resolution between this state and
the tribe, which may include a nonjudicial forum

(b) A provision for the sharing between the parties of certain
taxes collected by the tribe and its nenbers.

(c) Any other provisions beneficial to the administration or
enforcenent of the tribal agreenent.

(14) A tribal agreenent authorized under subsection (12) shal
not authorize the approval of a class Il gam ng conmpact negoti at ed
under the Indian gam ng regul atory act, —PubHetaw 100-497—102
Stat—2467— 25 USC 2701-2721.

(15) As used in this section:

(a) "Lookback period" nmeans 1 or nore of the follow ng:

(i) The nost recent 48-nonth period as determ ned by the
departrment or the first date the person subject to an agreenent
under this section began doing business in this state if |ess than
48 nont hs.

(i) For single business taxes |evied under the single business

tax act, 1975 PA 228, MCL 208.1 to 208.145, the | ookback period
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shall be the 4 nost recent conpleted fiscal or cal endar years over
a 48-nonth period or the first date the person subject to an
agreenent under this section began doing business in this state if
| ess than 48 nont hs.

(1ii) Notw t hst andi ng subparagraphs (i), (i), and (iv), the nost
recent 36-nonth period as determ ned by the departnent or the first
date the person subject to an agreenent under this section began
doing business in this state if less than 36 nonths, if tax returns
filed in another state for a tax based on net incone that included
sales in the nunmerator of the apportionment formula that now nust
be included in the nunerator of the apportionnment fornrula under the
si ngl e business tax act, 1975 PA 228, MCL 208.1 to 208. 145, and
those sales increased the net tax liability payable to that state.

(iv) If there is doubt as to liability for the tax during the
| ookback period, another period as determ ned by the state
treasurer to be in the best interest of this state and to preserve
equitable and fair adm nistration of taxes.

(b) "Nonfiler" for a particular tax neans, beginning July 1,
1998, a person that has not filed a return for the particul ar tax
bei ng di scl osed for periods beginning after Decenber 31, 1988.
Nonfiler also includes a person whose only filing was a single
busi ness tax estimated tax return filed before January 1, 1999.

(c) "Person" neans an individual, firm bank, financia
institution, limted partnership, copartnership, partnership, joint
venture, association, corporation, limted liability conpany,
limted liability partnership, receiver, estate, trust, or any

ot her group or conbination acting as a unit.
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(d) "Previous contact" neans any notification of an inpending
audit pursuant to section 21(1), review, notice of intent to
assess, or assessnent. Previous contact also includes final letters
of inquiry pursuant to section 21(2)(a) or a subpoena fromthe
depart nment.

(e) "Unjust enrichment” includes the w thhol ding of incone tax
under the inconme tax act of 1967, 1967 PA 281, MCL 206.1 to
206. 532, and the collection of any other tax adm nistered by this
act that has not been remtted to the departnent.

(f) "Voluntary disclosure agreenent” or "agreenent" means a
witten agreenent that conplies with this act.

(16) The departnent of treasury shall post a copy of each
tribal agreenent and any changes to a tribal agreenent on the
department of treasury's website not later than 60 days after the
tribal agreenent takes effect or the changes to the tri bal
agreenent take effect.

(17) Not later than January 31 of each year, the departnent of
treasury shall report to each house of the |egislature, including
the majority |leader and minority | eader of the senate and the
speaker and mnority | eader of the house of representatives, on the
tribal agreenent and changes to the tribal agreenment entered into
during the i medi ately precedi ng cal endar year. The report shal
i nclude all of the foll ow ng:

(a) A copy of the tribal agreenent.

(b) A summary of the changes since the i medi ately preceding
report.

(c) A detailed listing and description of changes to any
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agreenment areas described in a tribal agreenent.

(18) THE TREASURER OR HI' S OR HER DESI GNEE MAY SETTLE A G VIL
TAX MATTER | N DI SPUTE BY REDUCI NG THE TAX OR PENALTIES, OR BOTH, |IF
THE SETTLEMENT | NVOLVES A REDUCTI ON OF TAX OR PENALTI ES TOTALI NG AN
AMOUNT NOT EXCEEDI NG $50, 000. 00.

(19) THE TREASURER OR HI' S OR HER DESI GNEE MAY SETTLE A G VIL
TAX MATTER I N DI SPUTE BY REDUCI NG THE TAX OR PENALTIES, OR BOTH,
THAT I NVOLVES A TOTAL REDUCTI ON OF TAX OR PENALTI ES OF $50, 000. 00
OR MORE | F THE TREASURER SUBM TS THE RECOVMENDED SETTLEMENT TO THE
ATTORNEY GENERAL FOR REVI EW THE ATTORNEY CGENERAL SHALL REVI EW THE
SETTLEMENT AND REPLY IN WRI TING WTHI N 30 DAYS OF RECEI VI NG THE
RECOMMENDED SETTLEMENT, G VING AN OPI NI ON OF WHETHER THE SETTLEMENT
I S REASONABLE FROM AN OVERALL PERSPECTI VE AND THE REASONS FOR THAT
OPI NI ON.

(20) I'F A SETTLEMENT IS MADE BY THE TREASURER UNDER SUBSECTI ON
(19), A COPY OF THE SETTLEMENT SHALL BE FI LED AND MAI NTAI NED AS A
PUBLI C RECORD I N THE OFFI CE OF THE STATE TREASURER. THE RECORD
SHALL | NCLUDE ALL OF THE FOLLOW NG

(A) THE NAMES OF THE TAXPAYERS WHO ARE PARTIES TO THE
SETTLEMENT.

(B) THE TOTAL AMOUNT I N DI SPUTE.

(C© THE AMOUNT OF PAYMENT AGREED TO I N THE SETTLEMENT.

(D) A SUMVARY OF THE REASONS WHY THE SETTLEMENT IS I N THE BEST
| NTERESTS OF TH S STATE.

(E) THE ATTORNEY GENERAL'S OPI NI ON | F REQUI RED UNDER
SUBSECTI ON (19) .

(21) THE PUBLI C RECORD NMAI NTAI NED UNDER SUBSECTI ON (20) SHALL
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NOT | NCLUDE | NFORVATI ON RELATI NG TO A TRADE SECRET, PATENT,
PROCESS, STYLE OF WORK, APPARATUS, BUSI NESS SECRET, OR ORGAN ZATI ON
STRUCTURE, THAT | F DI SCLOSED WOULD ADVERSELY AFFECT THE TAXPAYER OR
THE NATI ONAL DEFENSE.

(22) ALL SETTLEMENTS ENTERED | NTO UNDER SUBSECTI ON (18) OR
(19) ARE FI NAL AND NONAPPEALABLE, EXCEPT UPON A SHOW NG OF FRAUD OR
M SREPRESENTATI ON W TH RESPECT TO A MATERI AL FACT.
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