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HB- 5701, As Passed House, June 29, 2006

SUBSTI TUTE FOR
HOUSE BI LL NO. 5701

A bill to amend 1970 PA 91, entitled
"Child custody act of 1970,"
by anmending the title and sections 1, 2, 4, and 11 (MCL 722.21,
722.22, 722.24, and 722.31), the title as anended by 1996 PA 19,
section 2 as anended by 2005 PA 327, section 4 as anended by 1998
PA 482, and section 11 as added by 2000 PA 422, and by addi ng
section 5a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT
TI TLE

An act to declare —t+he— CERTAIN i nherent rights of —mner

children—to—establish— A CH LD I N RELATION TO H' S OR HER PARENTS;

TO ESTABLI SH A PARENTI NG PLAN, TO PRESCRI BE PROCEDURES TO DETERM NE
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rights and duties —to—their— REGARDING A CHI LD S custody, support,
and— OR parenting tine;, —nAdisputedactions— to establish rights
and duties to provide support for a child after the child reaches
the age of majority under certain circunstances; to provide for
certain procedure and appeals; and to repeal —eertatn— acts and
parts of acts.

Sec. 1. This act shall be known and may be cited as the "child
PARENTI NG PLAN OR custody DI SPUTE act". —ef—1970"-

Sec. 2. As used in this act:

(a) "Active mlitary duty" neans when a reserve unit menber or
national guard unit menber is called into active mlitary duty.

(b) "Agency" neans a legally authorized public or private
organi zation, or governmental unit or official, whether of this
state or of another state or country, concerned in the welfare of
m nor children, including a licensed child placenent agency.

(c) "Attorney" neans, if appointed to represent a child under
this act, an attorney serving as the child' s | egal advocate in a
traditional attorney-client relationship with the child, as
governed by the M chigan rules of professional conduct. An attorney
defined under this subdivision owes the sane duties of undivided
| oyalty, confidentiality, and zeal ous representation of the child's
expressed wi shes as the attorney would to an adult client.

(d) "Child" means mnor child and children. Subject to section
5b of the support and parenting tinme enforcenent act, 1982 PA 295,
MCL 552. 605b, for purposes of providing support, child includes a
child and children who have reached 18 years of age.

(E) "DQOVESTI C VI OLENCE" MEANS THAT TERM AS DEFI NED I N SECTI ON
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1 OF 1978 PA 389, MCL 400. 1501.

(F) &) "Grandparent” nmeans a natural or adoptive parent of
a child s natural or adoptive parent.

(G 8H— "CGuardian ad |litent means an individual whomthe
court appoints to assist the court in determning the child' s best
interests. A guardian ad |item does not need to be an attorney.

(H —¢)— "Lawyer-guardian ad liten nmeans an attorney
appoi nted under section 4. A lawer-guardian ad |itemrepresents
the child, and has the powers and duties, as set forth in section
4.

(1) —h)— "Parent” nmeans the natural or adoptive parent of a
child.

(J) "PERSONAL PROTECTI ON ORDER' MEANS AN ORDER | SSUED UNDER
SECTI ON 2950 OF THE REVI SED JUDI CATURE ACT OF 1961, 1961 PA 236,
MCL 600. 2950.

(K) "SERI OQUS EMOTI ONAL ABUSE" MEANS ABUSE THAT WOULD CAUSE A
REASONABLE PERSON TO FEEL TERRCORI ZED, | NTI M DATED, OR THREATENED.

() -H)— "State disbursenment unit" or "SDU' neans the entity
established in section 6 of the office of child support act, 1971
PA 174, MCL 400. 236.

(M —— "Third person” neans an individual other than a
par ent .

Sec. 4. (1) In —aH—-aetions— AN ACTION i nvol ving dispute of a
m nor child s custody, the court shall declare the child' s inherent
rights and establish the rights and duties as to the child's
cust ody, support, and parenting tine in accordance with this act.

(2) IF A CH LD S PARENTS HAVE SUBM TTED A PARENTI NG PLAN UNDER
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SECTI ON 5A, THE COURT SHALL APPROVE OR DI SAPPROVE THE PLAN. | F THE
COURT APPROVES OF THE PARENTI NG PLAN, THE COURT SHALL ADOPT THE
PLAN AND DECLARE ALL OTHER RI GHTS FOR THE CHI LD AND DUTI ES FOR THE
PARENTS NECESSARY TO PROTECT THE CHI LD S BEST | NTERESTS.

(3) I'F THE PARENTS HAVE NOT SUBM TTED A PARENTI NG PLAN UNDER
SECTI ON 5A, THE COURT SHALL TAKE ANY ACTI ON THE COURT CONSI DERS
APPROPRI ATE, CONSI DERI NG THE RESOURCES OF THE PARTI ES AND ANY OTHER
LI M TI NG FACTORS, TO ASSI ST THE PARTI ES | N DEVELOPI NG A PARENTI NG
PLAN OR ENTER AN ORDER DECLARI NG THE CHI LD S | NHERENT RI GHTS AND
ESTABLI SH NG THE DUTI ES OF THE PARENTS TO | MPLEMENT THOSE RI GHTS,

I NCLUDI NG BUT NOT LIMTED TO, ORDERI NG EVALUATI ONS, REQUI RI NG THE
PARTI ES TO ENGAGE | N COUNSELI NG REQUI RI NG THE PARTI ES TO ENGACGE | N
ALTERNATI VE DI SPUTE RESOLUTI ON, AND CONDUCTI NG HEARI NGS.

(4) I'N ALL ACTIONS I NVOLVI NG DI SPUTE OF A MNOR CHI LD S
CUSTODY OR PARENTI NG TI ME, NEI THER THE COURT NOR THE FRI END OF THE
COURT SHALL ADVOCATE ON BEHALF OF A PARTY OR A M NOR CHI LD. I N ALL
ACTI ONS | NVOLVI NG DI SPUTE OF A M NOR CH LD S CUSTODY OR PARENTI NG
TIME, THE CH LD S PARENTS SHALL REPRESENT THE CHI LD S BEST
| NTERESTS.

—{2)— If, at any time in the proceeding, the court determ nes
that the child' s best interests are inadequately represented, the
court may appoint a |lawer-guardian ad litemto represent the
child. A lawer-guardian ad litemrepresents the child and has
powers and duties in relation to that representation as set forth
in section 17d of chapter XI1A of THE PROBATE CODE OF 1939, 1939 PA
288, MCL 712A.17d. Al provisions of section 17d of chapter X IA of
THE PROBATE CODE OF 1939, 1939 PA 288, MCL 712A.17d, apply to a
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| awyer-guardi an ad |item appointed under this act.

(5 3)— In a proceeding in which a | awer-guardian ad |item
represents a child, he or she may file a witten report and
recommendati on. The court may read the report and recomrendati on
The court shall not, however, admt the report and reconmendati on
into evidence unless all parties stipulate the adm ssion. The
parties may make use of the report and recommendati on for purposes
of a settlenment conference.

(6) (4)— After a determnation of ability to pay, the court
may assess all or part of the costs and reasonable fees of the
| awyer-guardian ad |itemagainst 1 or nore of the parties involved
in the proceedi ngs or against the noney allocated frommarriage
license fees for fam |y counseling services under section 3 of 1887
PA 128, MCL 551.103. A |lawyer-guardian ad |item appoi nted under
this section shall not be paid a fee unless the court first
recei ves and approves the fee.

SEC. 5A. (1) EXCEPT AS OTHERW SE PROVI DED I N SUBSECTI ON (2),

I N ALL ACTI ONS | NVOLVI NG A M NOR CHI LD S CUSTODY, THE PARENTS

OBLI GATI ON TO REPRESENT THE CHI LD S BEST | NTERESTS SHALL | NCLUDE AN
ATTEMPT TO ESTABLI SH A PARENTI NG PLAN. A PARENTI NG PLAN SHALL BE
AGREED TO BY BOTH PARENTS AND SHALL CONTAI N AT LEAST ALL OF THE
FOLLOW NG

(A) TO HAVE THE CHI LD REARED BY BOTH THE CHI LD S FATHER AND
THE CHI LD S MOTHER I N A MANNER THAT CLOSELY APPROXI MATES THEI R
REARI NG CF THE CHI LD PRI OR TO ESTABLI SH NG SEPARATE DOM CI LES OR
FILING FOR DI VORCE, UNLESS IT IS NOT IN THE CH LD S BEST | NTERESTS.

(B) TO PROVIDE FOR THE CHI LD S CARE AND SET FORTH THE
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AUTHORI TY AND RESPONSI BI LI TI ES OF EACH PARENT W TH RESPECT TO THE
CHI LD. A PARENTI NG PLAN | S NOT REQUI RED TO DESI GNATE A PARENT AS
El THER THE LEGAL OR PHYSI CAL CUSTODI AN OF THE CHI LD.

(©) TO ENCOURAGE NONADVERSARI AL DI SPUTE RESOLUTI ON I N THE
PARENTI NG PLAN, RATHER THAN RELYI NG ON JUDI Cl AL | NTERVENTI ON TO
RESOLVE A DI SPUTE.

(2) THE COURT SHALL NOT REQUI RE A PARENT TO SUBM T A PARENTI NG
PLAN | F THAT PARENT FI LES A SWORN STATEMENT STATI NG THAT HE OR HE
IS A VICTIM OF DOVESTI C VI OLENCE BY THE OTHER PARENT. THE SWORN
STATEMENT SHALL BE CONFI DENTI AL, SHALL BE REVI EVED ONLY BY THE
COURT OR, DURI NG A CRI M NAL | NVESTI GATI ON, BY LAW ENFORCEMENT OR A
PROSECUTOR, AND SHALL NOT BE A PART OF THE PUBLI C RECORD OF THAT
DI VORCE ACTI ON. THE SWORN STATEMENT | S EXEMPT FROM THE FREEDOM OF
I NFORVATI ON ACT, 1976 PA 442, MCL 15.231 TO 15. 246.

(3) THE COURT SHALL NOT APPROVE A PARENTI NG PLAN THAT REQUI RES
MUTUAL DECI SI ON MAKI NG OR DESI GNATI ON OF AN ALTERNATI VE DI SPUTE
RESCLUTI ON PROCESS | F THE COURT FI NDS THAT A PARENT HAS ENGAGED I N
ANY OF THE FOLLOW NG

(A) WLLFUL ABANDONMENT OF THE CHI LD THAT CONTI NUES FOR AN
EXTENDED PERI OD OF TI ME OR SUBSTANTI AL REFUSAL TO PERFORM PARENTI NG
FUNCTI ONS.

(B) PHYSI CAL, SEXUAL, OR A PATTERN OF EMOTI ONAL ABUSE OF A
CHI LD.

(© A H STORY OF ACTS OF DOVESTI C VI OLENCE OR AN ASSAULT OR
SEXUAL ASSAULT THAT CAUSES GRI EVOUS BCDI LY HARM OR THE FEAR OF THAT
HARM

(4) THE STATE COURT ADM NI STRATI VE OFFI CE, AT THE DI RECTI ON OF
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THE SUPREME COURT, SHALL DEVELOP A FORM FOR USE BY A PARENT | N
COVPLETI NG A PARENTI NG PLAN. THE FORM SHALL BE MADE AVAI LABLE TO
BOTH PARTI ES AND | NDI VI DUALS AUTHORI ZED TO CONDUCT A DI VORCE
EDUCATI ON PROGRAM AS PROVI DED I N SECTION 5 OF 1846 RS 84, MCL
552. 5.

(5 IF 1 OR MORE PARTIES OBTAI N LEGAL COUNSEL | N COVPLETI NG
THE PARENTI NG PLAN, THE PARTIES SHALL DI SCLOSE TO THE COURT THAT
LEGAL COUNSEL WAS OBTAI NED.

(6) I'F THE COURT FI NDS THAT A PARENT REFUSES TO ATTEND
ALTERNATI VE DI SPUTE RESCLUTI ON AS PROVI DED I N THE PARENTI NG PLAN,
THE COURT MAY ASSESS COSTS AND MAY AWARD ATTORNEY FEES AND COSTS TO
THE OTHER PARENT.

(7) 1'F A PARENT FAILS TO COWLY W TH THE PARENTI NG PLAN OR A
CHI LD SUPPORT ORDER, THE OTHER PARENT' S OBLI GATI ONS UNDER THE
PARENTI NG PLAN OR THE CHI LD SUPPORT ORDER ARE NOT AFFECTED. THE
COURT MAY HOLD A PARENT WHO FAILS TO COWPLY W TH A PARENTI NG PLAN
I N CONTEMPT OF COURT.

(8) A PARENT SEEKI NG MODI FI CATI ON OF A PARENTI NG PLAN SHALL
SEEK THE APPROVAL OF THE OTHER PARENT AND USE THE DI SPUTE
RESCLUTI ON PROCEDURES | N THE PARENTI NG PLAN. | F THE PARENTS CANNOT
AGREE TO A MODI FI CATI ON OF THE PARENTI NG PLAN, A PARENT MAY FILE A
MOTI ON W TH THE COURT THAT HAS JURI SDI CTI ON OVER THE CASE. THE
COURT NMAY ASSESS COSTS AGAI NST A PARENT WHO DCES NOT FI RST SEEK THE
APPROVAL OF THE OTHER PARENT OR USE THE DI SPUTE RESCLUTI ON
PROCEDURES | N THE PARTI ES' PARENTI NG PLAN BEFORE FI LI NG A MOTI ON
W TH THE COURT.

(9) THE COURT SHALL NOT MODI FY A PARENTI NG PLAN TO CHANGE THE
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CUSTODI AL ENVI RONVENT OF THE CHI LD OVER THE OBJECTI ON OF A PARENT
UNLESS THERE | S PRESENTED CLEAR AND CONVI NCI NG EVI DENCE THAT IT IS
I N THE BEST | NTEREST OF THE CHI LD.

(10) IF THE COURT FINDS THAT A MOTI ON TO MODI FY AN EARLI ER
PARENTI NG PLAN | S BROUGHT I N BAD FAI TH, OR A REFUSAL TO AGREE TO A
MODI FI CATION |'S MADE | N BAD FAI TH, THE COURT MAY ASSESS ATTORNEY
FEES AND COURT COSTS AGAI NST THE PARTY ACTI NG I N BAD FAI TH.

(11) SOLELY FOR THE PURPOSES OF OTHER STATE OR FEDERAL
STATUTES OR OTHER LEGAL REQUI REMENTS THAT REQUI RE A DESI GNATI ON OR
DETERM NATI ON OF LEGAL OR PHYSI CAL CUSTODY FOR PURPOSES SUCH AS, BY
WAY OF EXAMPLE AND NOT LI M TATI ON, TAX EXEMPTI ONS OR HEALTH CARE
BENEFI TS, THE COURT MAY DESI GNATE | N THE PARENTI NG PLAN OR BY
SEPARATE ORDER A CHI LD S LEGAL OR PHYSI CAL CUSTODI AN OR CUSTODI ANS.
THI S DESI GNATI ON DOES NOT AFFECT EI THER PARENT' S RI GHTS AND
RESPONSI Bl LI TI ES UNDER THE PARENTI NG PLAN OR ANOTHER PROVI SI ON OF
THI S ACT. IN THE ABSENCE OF A DESI GNATI ON ALLONED UNDER THI S
SECTI ON, THE PARENT WTH WHOM THE CHI LD IS SCHEDULED TO RESI DE THE
MAJORI TY OF THE TI ME SHALL BE CONSI DERED THE CHI LD S CUSTCODI AN FOR
THOSE PURPOSES.

Sec. 11. (1) A child whose parental custody is governed by
court order OR WHO I S THE SUBJECT OF A COURT- APPROVED PARENTI NG
PLAN has, for the purposes of this section, a |egal residence with
each parent. Except as otherw se provided in this section, a parent
of a child whose custody is governed by court order shall not
change a | egal residence of the child to a location that is nore
than 100 mles fromthe child' s |egal residence at the tine of the

commencenent of the action in which the order is issued.
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(2) A parent's change of a child s |egal residence is not
restricted by subsection (1) if the other parent consents to, or if
the court, after conplying with subsection (4), permts, the
resi dence change. This section does not apply if the order
governing the child' s custody grants sole |legal custody to 1 of the
child s parents.

(3) This section does not apply if, at the tine of the
commencenent of the action in which the custody order is issued,
the child s 2 residences were nore than 100 mles apart. This
section does not apply if the | egal residence change results in the
child' s 2 legal residences being closer to each other than before
t he change.

(4) Before permitting a | egal residence change ot herw se
restricted by subsection (1), the court shall consider each of the
followng factors, with the child as the primary focus in the
court's deliberations:

(a) Whether the | egal residence change has the capacity to
i nprove the quality of life for both the child and the relocating
par ent .

(b) The degree to which each parent has conplied with, and
utilized his or her time under, a court order governing parenting
time with the child OR A PARENTI NG PLAN, and whet her the parent's
plan to change the child' s |egal residence is inspired by that
parent's desire to defeat or frustrate the parenting tinme schedul e
OR THE PARENTI NG PLAN.

(c) The degree to which the court is satisfied that, if the

court permts the | egal residence change, it is possible to order a
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10

nodi fication of the parenting time schedul e OR PARENTI NG PLAN and
ot her arrangenents governing the child's schedule in a manner that
can provide an adequate basis for preserving and fostering the
parental relationship between the child and each parent; and

whet her each parent is likely to conply with the nodification.

(d) The extent to which the parent opposing the |egal
resi dence change is notivated by a desire to secure a financi al
advantage with respect to a support obligation.

(e) Domestic violence, regardless of whether the viol ence was
directed against or wtnessed by the child.

(5) Each order determining or nodifying custody or parenting
time of a child OR A PARENTI NG PLAN shal |l include a provision
stating the parent's agreenent as to how a change in either of the
child s legal residences will be handled. If such a provision is
i ncluded in the order OR PARENTING PLAN and a child's | ega
resi dence change is done in conpliance with that provision, this
section does not apply. If the parents do not agree on such a
provi sion, the court shall include in the order the follow ng
provi sion: "A parent whose custody or parenting tine of a child is
governed by this —erder— ORDER/ PARENTI NG PLAN shall not change the
| egal residence of the child except in conpliance with section 11
of the "Child PARENTI NG PLAN OR Cust ody —-Aet—oef 1970~ DI SPUTE
ACT", 1970 PA 91, MCL 722.31.".

(6) If this section applies to a change of a child's |egal
resi dence and the parent seeking to change that |egal residence
needs to seek a safe location fromthe threat of donestic violence,

the parent may nove to such a |ocation with the child until the
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court nmakes a determ nation under this section
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