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HB- 6197, As Passed House, Septenber 7, 2006

SUBSTI TUTE FOR
HOUSE BI LL NO. 6197

A bill to anmend 2003 PA 238, entitled
"M chi gan notary public act,"”
by amendi ng sections 5, 11, 13, 15, 17, 19, 21, 25, 31, 35, 51, and
53 (MCL 55.265, 55.271, 55.273, 55.275, 55.277, 55.279, 55.281,
55.285, 55.291, 55.295, 55.311, and 55.313).

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 5. As used in this act:

(a) "Jurat" means a certification by a notary public that a
signer, whose identity is personally known to the notary public or
proven on the basis of satisfactory evidence, has nade in the
presence of the notary public a voluntary signature and taken an
oath or affirmation vouching for the truthful ness of the signed
record.

(B) "LINEAL ANCESTOR' MEANS AN I NDI VIDUAL IN THE DI RECT LI NE
OF ASCENT | NCLUDI NG, BUT NOT LIMTED TO A PARENT OR GRANDPARENT
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(© "LINEAL DESCENDANT" MEANS AN I NDI VIDUAL I N THE DI RECT LI NE
OF DESCENT I NCLUDI NG, BUT NOT LIMTED TO, A CH LD OR GRANDCHI LD.

(D) —b)— "Notarial act" neans any act that a notary public
commi ssioned in this state is authorized to performincluding, but
not limted to, the taking of an acknow edgnment, the adm nistration
of an oath or affirmation, the taking of a verification upon oath
or affirmation, and the witnessing or attesting a signature
performed in conpliance with this act and the uniformrecognition
of acknow edgnents act, 1969 PA 57, MCL 565.261 to 565. 270.

(E) e)— "Notify" neans to comrunicate or send a nessage by a
recogni zed mail, delivery service, or electronic neans.

(F) e— "Oficial msconduct” nmeans either or both of the
fol |l ow ng:

(i) The exercise of power or the performance of a duty that is
unaut hori zed, unlawful, abusive, negligent, reckless, or injurious.
(i) The charging of a fee that exceeds the maxi num anount

aut hori zed by | aw.

(G —e)— "Person” neans every natural person, corporation,
partnership, trust, association, or other legal entity and its
| egal successors.

(H )— "Record"” neans that termas defined in the uniform
el ectronic transactions act, 2000 PA 305, MCL 450.831 to 450. 849.

(1) ¢)— "Revocation" nmeans the term nation of a notary
public's comm ssion.

Sec. 11. (1) The secretary may appoint as a notary public a
person who applies to the secretary and neets all of the follow ng

qual i fications:
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(a) Is at least 18 years of age.

(b) I's a resident of this state or nmmintains a principal place
of business in this state.

(c) Reads and wites in the English | anguage.

(d) I's free of any felony convictions, n sdeneanor
convictions, and violations as described in section 41.

(e) For a person who does not reside in the state of M chigan,
denonstrates that his or her principal place of business is |ocated
in the county in which he or she requests appoi ntnment and indi cates
that he or she is engaged in an activity in which he or she is
likely to be required to performnotarial acts as that word is
defined in section 2 of the uniformrecognition of acknow edgnents
act, 1969 PA 57, MCL 565. 262.

(f) Has filed with the county clerk of his or her county of
resi dence or expected appointnent a proper surety bond and —has
taken—the— AN oath TAKEN as prescribed by the constitution IN A
FORMAT ACCEPTABLE TO THE SECRETARY.

(2) The secretary shall, on a nonthly basis, notify the county
clerk's office of the appointnment of any notaries.

Sec. 13. (1) Wthin 90 days before filing an application for a
notary public appointnent, a person shall file with the county
clerk of his or her residence or expected appoi ntnment a proper
surety bond and —takethe— AN oath TAKEN AS prescribed by the
consti tution.

(2) The bond shall be in the sum of $10,000.00 with good and
sufficient surety by a surety licensed to do business in this

state. The bond shall be conditioned upon indemifying or
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rei nbursing a person, financing agency, or governmental agency for
nonetary | oss caused through the official m sconduct of the notary
public in the performance of a notarial act. The surety is required
to indemify or reinburse only after a judgnment based on officia

m sconduct has been entered in a court of competent jurisdiction
agai nst the notary public. The aggregate liability of the surety
shall not exceed the sum of the bond. The surety on the bond nay
cancel the bond 60 days after the surety notifies the notary, the
secretary, —+n—atformat—preseribed by the seeretary;— and the
county clerk of the cancellation. The surety is not liable for a
breach of a condition occurring after the effective date of the
cancel l ation. The county clerk shall not accept the personal assets
of an applicant as security for a surety bond under this act.

(3) Each person who files an oath and bond with a county clerk
as required in subsection (1) shall pay a $10.00 filing fee to the
county clerk. Upon receipt of the filing fee, the county clerk
shall give a bond and oath certificate of filing to the person as
prescribed by the secretary. A charter county with a popul ati on of
nore than 2,000,000 may i npose by ordinance a fee for the county
clerk's services different than the amount prescribed by this
subsection. Two dollars of each fee collected under this subsection
shall be deposited into the notary education and training fund
established in section 17 on a schedul e determ ned by the
secretary.

Sec. 15. (1) A person shall apply to the secretary for
appointnent as a notary public in a format as prescribed by the

secretary. An application for appointnment as a notary public shal
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contain the signature of the applicant. In addition to other
informati on as may be required by the secretary, the application
shall include all of the foll ow ng:

(a) The applicant's nanme, residence address, business address,
date of birth, and residence and busi ness tel ephone nunbers.

(b) The applicant's driver |icense or state personal
identification card nunber.

(c) A VALI DATED copy of the FILING OF THE bond and oath
certificate —ef—fitHng— received fromthe county clerk.

(d) If applicable, a statenment showi ng whether the applicant
has previously applied for an appointnent as a notary public in
this or any other state, the result of the application, and whether
t he applicant has ever been the holder of a notary public
appoi ntnent that was revoked, suspended, or canceled in this or any
ot her state.

(e) A statenent describing the date and circunstances of any
fel ony or —ether— M SDEMEANOR conviction of the applicant during
the preceding 10 years.

(f) A declaration that the applicant is a citizen of the
United States or, if not a citizen of the United States, proof of
the applicant's |legal presence in this country.

(g) An affirmation by the applicant that the application is
correct, that the applicant has read this act, and that the
applicant will performhis or her notarial acts faithfully.

(2) Each application shall be acconpanied by an application
PROCESSI NG fee of $10.00. One dollar of each fee collected under

this subsection shall be deposited into the notary education and
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House Bill No. 6197 (H 1) as anmended Septenber 7, 2006
training fund established in section 17 on a schedul e determ ned by

the secretary.

(3) Upon receipt of an application that is acconpani ed by the
prescri bed —service—charge— PROCESSI NG FEE, the secretary may
inquire as to the qualifications of the applicant and shal
deternmi ne whet her the applicant neets the qualifications prescribed
in this act. To assist in deciding whether the applicant is
qualified, the secretary may use the | aw enforcenent information
network as provided in the =E+N— C J.I.S. policy council act,
of—1974— 1974 PA 163, MCL 28.211 to —28-—216— 28.215, to check the
crim nal background of the applicant.

(4) After approval of the application, the secretary shal
mail directly to the applicant the certificate of appointnent as a
notary public. Each certificate of appointnent shall identify the
person as a notary public of this state and shall specify the term
AND COUNTY of the person's comm ssion

Sec. 17. (1) The notary education and training fund is created
within the state treasury. Mney fromfees collected under sections
13(3), 15(2), and 21(4) shall be deposited into the fund.

(2) The state treasurer may receive noney or other assets from
any source for deposit into the fund. The state treasurer shal
direct the investnent of the fund. The state treasurer shall credit
to the fund interest and earnings fromfund investnents.

(3) Up to —$85,000-00- [$150,000.00] shall remain in the fund at
the close of each fiscal year and shall not |apse to the genera
fund. Any anount in excess of —$85-000-00— [$150,000.00] shall |apse

to the general fund.
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(4) The secretary shall expend noney fromthe fund in the form
of grants, upon appropriation, for the purposes of providing
education and training prograns for county clerks and their staffs
including, but not limted to, notary responsibilities, election
wor ker training, and el ection processes. The secretary shal
consult with the president of the M chigan association of county
clerks, or his or her designee, when approving grant applications
under this section.

(5) The secretary shall annually file a report regarding the
bal ance of the fund at the tine of the report and a detail ed
account of the expenditures in the preceding fiscal year. This
report shall be sent to the speaker of the house of
representatives, the mnority | eader of the house of
representatives, the najority |eader of the senate, and the
mnority | eader of the senate.

Sec. 19. (1) The secretary shall not automatically reappoint a
notary public.

(2) A person desiring another notary public appointnment nmay
apply to the secretary, in a format prescribed by the secretary,
for an origi nal appointnment as a notary public. The application may
be made not nore than 60 days before the expiration of his or her
current notary public comm ssion

(3) The secretary shall automatically cancel the notary public
conm ssi on of any person who nmekes, draws, utters, or delivers any
check, draft, or order for the paynent of a —-servicecharge
PROCESSI NG FEE under this act that is not honored by the bank,

financial institution, or other depository expected to pay the
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check, draft, or order for paynent upon its first presentation.

Sec. 21. (1) A notary public shall imediately apply to the
secretary, in a format prescribed by the secretary, for a corrected
notary public comm ssion upon the occurrence of any of the
foll ow ng circunstances:

(a) A change in the notary public's nane.

(b) A change in the notary public's residence or business
addr ess.

(c) The issuance by the secretary of a notary public
commi ssion that contains an error in the person's nane, birth date,
county, or other pertinent information if the error was nade on the
notary public's application and was used by the secretary to
appoint the person as a notary public.

(2) A notary public shall imediately notify both the
secretary and the county clerk of his or her appointnent, in a
format prescribed by the secretary, upon any change in the factual
information stated in the notary public's application for
appoi nt nent .

(3) The secretary shall notify the county clerk of the
applicant's appoi ntnment when a corrected comm ssion is issued by
the secretary.

(4) If a notary public's certificate of appointnment becones
lost, nmutilated, or illegible, the notary public shall pronptly
apply to the secretary for the issuance of a duplicate certificate.
The application shall be made on a form prescribed by the secretary
and be acconpani ed by a PROCESSI NG fee of $10.00. One dollar of
each PROCESSI NG fee col |l ected under this subsection shall be
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deposited into the notary education and training fund established
in section 17.

Sec. 25. (1) A notary public may performnotarial acts that
i nclude, but are not limted to, the follow ng:

(a) Taki ng acknow edgnents.

(b) Adm nistering oaths and affirmations.

(c) Wtnessing or attesting to a signature.

(2) I'n taking an acknow edgnent, the notary public shal
determ ne, either from personal know edge or from satisfactory
evi dence, that the person in the presence of the notary public and
maki ng the acknow edgnment is the person whose signature is on the
record.

(3) In taking a verification upon oath or affirmation, the
notary public shall determ ne, either from personal know edge or
fromsatisfactory evidence, that the person in the presence of the
notary public and making the verification is the person whose
signature is on the record being verified.

(4) In witnessing or attesting to a signature, the notary
public shall determ ne, either from personal know edge or from
satisfactory evidence, that the signature is that of the person in
the presence of the notary public and is the person nanmed in the
record.

(5 Inall mtters where the notary public takes a
verification upon oath or affirmation, or wtnesses or attests to a
signature, the notary public shall require that the person sign the
record being verified, witnessed, or attested in the presence of

the notary public.
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(6) A notary public has satisfactory evidence that a person is
t he person whose signature is on a record if that person is any of
the foll ow ng:

(a) Personally known to the notary public.

(b) ldentified upon the oath or affirmation of a credible
W tness personally known by the notary public and who personally
knows t he person

(c) ldentified on the basis of a current |icense,
identification card, or record issued by a federal or state
government that contains the person's photograph and signature.

(7) The fee charged by a notary public for performng a
notarial act shall not be nmore than $10.00 for any individua
transaction or notarial act. A notary public shall either
conspi cuously display a sign or expressly advise a person
concerning the fee anobunt to be charged for a notarial act before
the notary public perforns the act. Before the notary public
comences to travel in order to performa notarial act, the notary
public and client nmay agree concerning a separate travel fee to be
charged by the notary public for traveling to performthe notari al
act .

(8) A notary public may refuse to performa notarial act.

(9) The secretary shall prescribe the formthat a notary
public shall use for a jurat, the taking of an acknow edgnent, the
adm ni stering of an oath or affirmation, the taking of a
verification upon an oath or affirmation, the w tnessing or
attesting to a signature, or any other act that a notary public is

authorized to performin this state.
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(10) A county clerk may col |l ect a —service—charge— PROCESSI NG

fee of $10.00 for certifying a notarial act of a notary public.

Sec. 31. (1) A notary public shall not certify or notarize
that a record is either of the foll ow ng:

(a) An original.

(b) A true copy of another record.

(2) A notary public shall not do any of the foll ow ng:

(a) Performa notarial act upon any record executed by hinself
or herself.

(b) Notarize his or her own signature.

(c) Take his or her own deposition or affidavit.

(3) Anotary public shall not claimto have powers,
qgualifications, rights, or privileges that the office of notary
does not provide, including the power to counsel on inmmgration
matters.

(4) A notary public shall not, in any docunent, advertisement,
stationery, |letterhead, business card, or other conparable witten
mat eri al describing the role of the notary public, literally
translate fromEnglish into another |anguage terns or titles
i ncluding, but not limted to, notary public, notary, |icensed,
attorney, lawer, or any other termthat inplies the person is an
attorney.

(5) A notary public who is not a |icensed attorney and who
advertises notarial services in a | anguage other than English shal
i nclude in the docunent, advertisenent, stationery, |etterhead,
busi ness card, or other comparable witten material the follow ng,

prom nently displayed in the sane | anguage:
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House Bill No. 6197 (H 1) as anmended Septenber 7, 2006
(a) The statenent: "I amnot an attorney and have no authority

to give advice on inmmgration or other |legal matters”.

(b) The fees for notarial acts as specified by statute.

(6) A notary public may not use the term "notario publico” or
any equi val ent non-English termin any business card,
advertisenent, notice, or sign.

(7) Anotary public shall not performany notarial act in
connection with a transaction if the notary public has a conflict
of interest. As used in this subsection, "conflict of interest”
nmeans either or both of the follow ng:

(a) The notary public has a direct financial or beneficial
interest, other than the notary public fee, in the transaction.

(b) The notary public is naned, individually, as a grantor,
grantee, nortgagor, nortgagee, trustor, trustee, beneficiary,
vendor, vendee, |essor, or lessee or as a party in sone other
capacity to the transaction.

(8) A notary public shall not performa notarial act for a
spouse, |[denestic—partner| LI NEAL ANCESTOR, LI NEAL descendant, or
sibling including in-laws, steps, or half-relatives.

g bl hal | :  al
r—ee@#d—t—h-a—t—e@ﬂ-t—a-l—n—s—a—b-l—&l:\-k—s-p&ee—. 0

(9) 38— A notary public who is a stockhol der, director,
of ficer, or enployee of a bank or other corporation may take the
acknow edgrment of a party to a record executed to or by the
corporation, or to admnister an oath to any other stockhol der,
director, officer, enployee, or agent of the corporation. A notary

public shall not take the acknow edgnent of a record by or to a
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bank or other corporation of which he or she is a stockhol der,
director, officer, or enployee, under circunstances where the
notary public is naned as a party to the record, either
individually or as a representative of the bank or other
corporation and the notary public is individually a party to the
record.

(10) 21— For purposes of subsection (7), a notary public
has no direct financial or beneficial interest in a transaction
where the notary public acts in the capacity of an agent, enployee,
i nsurer, attorney, escrow, or |lender for a person having a direct
financial or beneficial interest in the transaction.

Sec. 35. (1) Upon receiving a witten or electronic request
fromthe secretary, a notary public shall do all of the follow ng
as applicabl e:

(a) Furnish the secretary with a copy of the notary public's
records that relate to the request.

(b) Wthin 15 days after receiving the request, respond to the
secretary with information that relates to the official acts
performed by the notary public.

(c) Permt the secretary to inspect his or her notary public
records, contracts, or other information that pertains to the
official acts of a notary public IF THOSE RECORDS, CONTRACTS, OR
OTHER | NFORMATI ON |'S MAI NTAI NED BY THE NOTARY PUBLI C

(2) Upon presentation to the secretary of satisfactory
evidence that a notary public has failed to respond within 15 days
or another tine period designated under this act to a request of

the secretary under subsection (1), the secretary may notify the
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notary public that his or her notary public comm ssion is suspended
indefinitely until he or she provides a satisfactory response to
t he request.

Sec. 51. (1) The notary fees fund is created in the state
treasury. Except as otherw se provided in sections 15(2) and 21(4),
an application PROCESSI NG fee, duplicate notary public certificate
of appoi nt mrent —service—charge— PROCESSI NG FEE, certification
service—charge— PROCESSI NG FEE, copyi hg —service—charge— PROCESSI NG
FEE, reinbursenent costs, or admnistrative fine collected under
this act by the secretary —of—state— shall be deposited by the
state treasurer in the notary fees fund and is appropriated to
defray the costs incurred by the secretary in admnistering this
act .

(2) A PROCESSI NG OR FI LING FEE PAID TO THE SECRETARY OR COUNTY
CLERK UNDER THI S ACT IS NOT' REFUNDABLE.

Sec. 53. A person, or the personal representative of a person
who is deceased, who BOTH perfornmed a notarial act AND CREATED A
RECORD OF THE ACT PERFORMED whi |l e conmmi ssioned as a notary public
under this act shall maintain all the records of that notarial act

for at least 5 years after the date of the notarial act.
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