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HB- 6224, As Passed House, June 29, 2006

HOUSE BILL No. 6224

June 20, 2006, Introduced by Rep. Mortimer and referred to the Committee on Insurance.

A Dbill to amend 1956 PA 218, entitled
"The i nsurance code of 1956,"
(MCL 500.100 to 500.8302) by adding section 8133a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 8133A. (1) NOTW THSTANDI NG ANY OTHER LAW OR CONTRACT TO
THE CONTRARY, ANY COLLATERAL HELD BY OR FOR THE BENEFI T OF OR
ASSI GNED TO THE | NSURER OR SUBSEQUENTLY THE RECEI VER I N ORDER TO
SECURE THE OBLI GATI ONS OF A POLI CYHOLDER UNDER A DEDUCTI BLE
AGREEMENT SHALL NOT BE CONSI DERED AN ASSET OF THE ESTATE AND SHALL
BE MAI NTAI NED AND ADM NI STERED BY THE RECEI VER AS PROVIDED IN THI S
SECTI ON.

(2) I'F COLLATERAL | S BEI NG HELD BY OR FOR THE BENEFI T OF OR
ASSI GNED TO THE | NSURER OR SUBSEQUENTLY THE RECEI VER TO SECURE

07138' 06 DKH

¥¢Z9 "'ON 1119 ASNOH



© 00 N o o0~ W N P

N N N N N N NN P P P P R R R R P
N~ o o M WN P O © 00N OO0~ WDN P O

OBLI GATI ONS UNDER A DEDUCTI BLE AGREEMENT W TH A PCLI CYHOLDER, THE
COLLATERAL SHALL BE USED TO SECURE THE POLI CYHOLDER S OBLI GATI ON TO
FUND OR REI MBURSE CLAI M5 PAYMENT W THI N THE AGREED DEDUCTI BLE
AMOUNT AS PROVIDED IN TH S SECTI ON

(3) IF A CLAIM THAT IS SUBJECT TO A DEDUCTI BLE AGREEMENT AND
SECURED BY COLLATERAL IS NOT' COVERED BY ANY GUARANTY ASSOCI ATI ON OR
FOREI GN GUARANTY ASSOCI ATI ON AND THE PCLI CYHOLDER |'S UNW LLI NG OR
UNABLE TO TAKE OVER THE HANDLI NG AND PAYMENT OF THE NONCOVERED
CLAI M5, THE RECEI VER SHALL ADJUST AND PAY THE NONCOVERED CLAI M5
USI NG THE COLLATERAL BUT ONLY TO THE EXTENT THE AVAI LABLE
COLLATERAL AFTER ALLOCATI ON UNDER SUBSECTION (4) IS SUFFI CI ENT TO
PAY ALL OQUTSTANDI NG AND ANTI CI PATED CLAI M5. | F THE COLLATERAL | S
EXHAUSTED AND THE | NSURED |'S NOT' ABLE TO PROVI DE FUNDS TO PAY THE
REMAI NI NG CLAI M5 W THI N THE DEDUCTI BLE AFTER ALL REASONABLE MEANS
OF COLLECTI ON AGAI NST THE | NSURED HAVE BEEN EXHAUSTED, THE
RECEI VER' S OBLI GATI ON TO PAY THE CLAI M5 FROM THE COLLATERAL
TERM NATES AND THE REMAI NI NG CLAI M5 SHALL BE CLAI M5 AGAI NST THE
| NSURER S ESTATE SUBJECT TO COVPLYI NG W TH OTHER PROVI SIONS I N THI' S
CHAPTER FOR THE FI LI NG AND ALLOMNCE OF THOSE CLAIMS. | F THE
LI QUI DATOR DETERM NES THAT THE COLLATERAL |S | NSUFFI CI ENT TO PAY
ALL ADDI TI ONAL AND ANTI Cl PATED CLAI MS, THE LI QUI DATOR MAY FI LE A
PLAN, SUBJECT TO COURT APPROVAL, FOR EQUI TABLY ALLOCATI NG THE
COLLATERAL AMONG CLAI MANTS.

(4) TO THE EXTENT THAT THE RECEI VER | S HOLDI NG COLLATERAL
PROVI DED BY A POLI CYHOLDER THAT WAS OBTAI NED TO SECURE A DEDUCTI BLE
AGREEMENT AND TO SECURE OTHER OBLI GATI ONS OF THE PCLI CYHOLDER TO
PAY THE | NSURER DI RECTLY OR | NDI RECTLY AMOUNTS THAT BECOVE ASSETS
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OF THE ESTATE, SUCH AS REI NSURANCE OBLI GATI ONS UNDER A CAPTI VE
REI NSURANCE PROGRAM OR ADJUSTABLE PREM UM OBLI GATI ONS UNDER A
RETRCSPECTI VELY RATED | NSURANCE POLI CY WHERE THE PREM UM DUE | S
SUBJECT TO ADJUSTMENT BASED UPON ACTUAL LOSS EXPERI ENCE, THE
RECEI VER SHALL EQUI TABLY ALLOCATE THE COLLATERAL AMONG THOSE
OBLI GATI ONS AND ADM NI STER THE COLLATERAL ALLOCATED TO THE
DEDUCTI BLE AGREEMENT AS PROVIDED IN THI S SECTI ON. FOR COLLATERAL
ALLCCATED TO OBLI GATI ONS UNDER THE DEDUCTI BLE AGREEMENT, |F THE
COLLATERAL SECURED RElI MBURSEMENT OBLI GATI ON UNDER MORE THAN 1 LI NE
OF I NSURANCE, THEN THE COLLATERAL SHALL BE EQUI TABLY ALLOCATED
AMONG THE VARI QUS LI NES BASED UPON THE ESTI MATED ULTI MATE EXPOSURE
W THI N THE DEDUCTI BLE AMOUNT FCOR EACH LI NE. THE RECEI VER SHALL
I NFORM THE GUARANTY ASSOCI ATI ONS AND FOREI GN GUARANTY ASSOCI ATI ONS
OF THE METHOD AND DETAILS OF ALL THE FOREGO NG ALLOCATI ONS

(5) REGARDLESS OF WHETHER THERE IS COLLATERAL, |F THE | NSURER
HAS CONTRACTUALLY AGREED TO ALLOW THE POLI CYHOLDER TO FUND I TS OMN
CLAIMS WTH N THE DEDUCTI BLE AMOUNT PURSUANT TO A DEDUCTI BLE
AGREEMENT, ElI THER THROUGH THE POLI CYHOLDER' S OAN ADM NI STRATI ON OF
I TS CLAIMS OR THROUGH THE POLI CYHOLDER PROVI DI NG FUNDS DI RECTLY TO
A TH RD PARTY ADM NI STRATOR WHO ADM NI STERS THE CLAI MS, THE
RECEI VER SHALL ALLOW THI S FUNDI NG ARRANGEMENT TO CONTI NUE AND
WHERE APPLI CABLE, W LL ENFORCE THE ARRANGEMENT TO THE FULLEST
EXTENT POSSI BLE. THE FUNDI NG OF THESE CLAI Ms BY THE POLI CYHOLDER
W THI N THE DEDUCTI BLE AMOUNT W LL ACT AS A BAR TO ANY CLAI M FOR
SUCH AMOUNT | N THE LI QUI DATI ON PROCEEDI NG, | NCLUDI NG, BUT NOT
LIMTED TO, ANY CLAIM BY THE POLI CYHOLDER OR THE THI RD PARTY
CLAI MANT. THI'S FUNDI NG ARRANGEMENT EXTI NGUI SHES BOTH THE
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OBLI GATI ON, | F ANY, OF ANY GUARANTY ASSCCI ATI ON TO PAY THOSE CLAI M5
W TH N THE DEDUCTI BLE AMOUNT, AS WELL AS THE OBLI GATI ONS, | F ANY,
OF THE PCLI CYHOLDER OR THI RD PARTY ADM NI STRATOR TO RElI MBURSE THE
GUARANTY ASSCCI ATION. | F A POLI CYHOLDER HAS ENTERED | NTO AN
AGREEMENT TO WH CH THI S SUBSECTI ON APPLI ES AND | S PREVENTED FROM
FUNDI NG I TS OAWN CLAI M5 DUE TO ANY PROCEEDI NG UNDER 11 USC 101 TO
1330 AND 1501 TO 1532, THEN THE GUARANTY FUNDS THAT WOULD OTHERW SE
BE OBLI GATED TO PAY THE CLAI MS SHALL PAY THE CLAI M5 TO THE EXTENT
REQUI RED BY APPLI CABLE STATE LAW AND, IN ADDI TION TO ANY OTHER
Rl GHTS OF RECOVERY ARI SI NG FROM PAYMENT OF THE CLAIMS, SHALL HAVE
THE FULL BENEFI T OF ALL COLLATERAL AND OTHER RI GHTS OF
REI MBURSEMENT AND RECOVERY UNDER THI S SECTI ON FROM THE BANKRUPTCY
COURT, LI QUI DATOR, OR RECElI VER. NO CHARGE OF ANY KIND SHALL BE MADE
AGAI NST ANY GUARANTY ASSOCI ATION ON THE BASI S OF THE POLI CYHOLDER
FUNDI NG OF CLAI M PAYMENTS MADE PURSUANT TO AN ARRANGEMENT DESCRI BED
IN TH S SUBSECTI ON

(6) I'F THE I NSURER HAS NOT CONTRACTUALLY AGREED TO ALLOW THE
POLI CYHOLDER TO FUND I TS OAWN CLAI M5 W THI N THE DEDUCTI BLE AMOUNT
TO THE EXTENT A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATION IS REQUI RED BY APPLI CABLE STATE LAW TO PAY ANY CLAI M5
FOR VH CH THE | NSURER WOULD HAVE BEEN ENTI TLED TO RElI MBURSEMENT
FROM THE POLI CYHOLDER UNDER THE TERMS OF THE DEDUCTI BLE AGREEMENT
AND TO THE EXTENT THE CLAI MS HAVE NOT BEEN PAI D BY A POLI CYHOLDER
OR TH RD PARTY, THE RECElI VER SHALL PROVPTLY BI LL THE PCOLI CYHOLDER
FOR REI MBURSEMENT AND THE POLI CYHOLDER IS OBLI GATED TO PAY THE
REI MBURSEMENT AMOUNT TO THE RECEI VER FOR THE BENEFI T OF THE
GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSQOCI ATI ONS WHO PAI D THE
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CLAI M5, NEI THER THE | NSOLVENCY OF THE I NSURER, NOR | TS INABILITY TO
PERFORM ANY OF | TS OBLI GATI ONS UNDER THE DEDUCTI BLE AGREEMENT, |S A
DEFENSE TO THE POLI CYHOLDER S RElI MBURSEMENT OBLI GATI ON UNDER THE
DEDUCTI BLE AGREEMENT. THE RECEI VER SHALL PROVPTLY RElI MBURSE THE
GUARANTY ASSQOCI ATI ON OR FORElI GN GUARANTY ASSOCI ATI ON FOR CLAI M5
PAI D THAT WERE SUBJECT TO THE DEDUCTI BLE WHEN THE POLI CYHOLDER
REI MBURSEMENTS ARE COLLECTED. | F THE PCLI CYHOLDER FAI LS TO PAY THE
AMOUNTS DUE WTHI N 60 DAYS AFTER THE BI LL FOR THE RElI MBURSEMENT | S
DUE, THE RECElI VER SHALL USE THE COLLATERAL TO THE EXTENT NECESSARY
TO REI MBURSE THE GUARANTY ASSCOCI ATI ON OR FORElI GN GUARANTY
ASSCCI ATI ONS, AND, AT THE SAME TI ME, MAY PURSUE OTHER COLLECTI ONS
EFFORTS AGAI NST THE POLI CYHOLDER | F MORE THAN 1 GUARANTY
ASSCCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON HAS A CLAI M AGAI NST THE
SAME COLLATERAL AND THE AVAI LABLE COLLATERAL, AFTER ALLOCATI ON
UNDER SUBSECTI ON (4), ALONG W TH BI LLI NG AND COLLECTI ON EFFORTS,
ARE TOGETHER | NSUFFI CI ENT TO PAY EACH GUARANTY ASSCCI ATI ON AND
FOREI GN GUARANTY ASSOCI ATION IN FULL, THEN THE RECEI VER W LL
PRORATE PAYMENTS TO EACH GUARANTY ASSCOCI ATI ON AND FOREI GN GUARANTY
ASSCCI ATI ON BASED UPON THE RELATI ONSHI P THE AMOUNT OF CLAI Ms EACH
GUARANTY ASSQOCI ATI ON AND FOREI GN GUARANTY ASSCCI ATI ON HAS PAI D
BEARS TO THE TOTAL OF ALL CLAI M5 PAI D BY THE GUARANTY ASSCCI ATI ON
AND FOREI GN GUARANTY ASSOCI ATI ONS

(7) THE RECEI VER | S ENTI TLED TO DEDUCT FROM REI MBURSEMENTS
ONED TO A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSQOCI ATI ON OR
COLLATERAL TO BE RETURNED TO A POLI CYHOLDER REASONABLE ACTUAL
EXPENSES | NCURRED I N FULFI LLI NG THE RESPONSI BI LI TI ES UNDER THI S
SECTI ON, NOT' TO EXCEED 3% OF THE COLLATERAL OR THE TOTAL DEDUCTI BLE

07138' 06 DKH



© 00 N o o0~ W N P

N N N N N N NN P P P P R R R R P
N~ o o M WN P O © 00N OO0~ WDN P O

REI MBURSEMENTS ACTUALLY COLLECTED BY THE RECEI VER. FOR CLAIM
PAYMENTS MADE BY A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSOCI ATI ON, THE RECEI VER SHALL PROVPTLY PROVI DE THE GUARANTY
ASSCCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON WTH A COVPLETE
ACCOUNTI NG OF THE RECEI VER S DEDUCTI BLE BI LLI NG AND COLLECTI ON
ACTIVITIES, | NCLUDI NG COPI ES OF THE POLI CYHOLDER BI LLI NGS WHEN
RENDERED, THE REI MBURSEMENTS COLLECTED, THE AVAI LABLE AMOUNTS AND
USE OF COLLATERAL FOR EACH ACCOUNT, AND ANY PRORATI ON OF PAYMENTS
VWHEN | T OCCURS. | F THE RECEI VER FAI LS TO MAKE A GOOD FAI TH EFFORT
W TH N 120 DAYS OF RECEI PT OF CLAI MS PAYMENT REPCRTS TO COLLECT
REI MBURSEMENTS DUE FROM A POLI CYHOLDER UNDER A DEDUCTI BLE AGREEMENT
BASED ON CLAI M PAYMENTS MADE BY THE GUARANTY ASSQOCI ATI ON OR FOREI GN
GUARANTY ASSCQCI ATI ON, THE GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATI ON MAY PURSUE COLLECTI ON FROM THE PCLI CYHOLDERS DI RECTLY
ON THE SAME BASI S AS THE RECEI VER, AND W TH THE SAME RI GHTS AND
REVEDI ES, AND SHALL REPORT ANY AMOUNTS COLLECTED FROM EACH
PCLI CYHOLDER TO THE RECEI VER. TO THE EXTENT THAT A GUARANTY
ASSOCI ATI ON OR FOREI GN GUARANTY ASSCCI ATI ON PAYS CLAIMS W THI N THE
DEDUCTI BLE AMOUNT, BUT IS NOT RElI MBURSED BY EI THER THE RECEI VER
UNDER THI S SECTI ON OR BY POLI CYHOLDER PAYMENTS FROM THE GUARANTY
ASSOCI ATION' S OR FOREI GN GUARANTY ASSOCI ATION' S OAN COLLECTI ON
EFFORTS, THE GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSOCI ATl ON
SHALL HAVE A CLAIM I N THE | NSOLVENT | NSURER S ESTATE FOR
UNRElI MBURSED CLAI M5 PAYMENTS.

(8) THE RECEI VER SHALL ADJUST THE COLLATERAL BEI NG HELD AS THE
CLAI M5 SUBJECT TO THE DEDUCTI BLE AGREEMENT ARE RUN OFF, SO LONG AS
ADEQUATE COLLATERAL |S MAI NTAI NED TO SECURE THE ENTI RE ESTI MATED
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ULTI MATE OBLI GATI ON OF THE PCLI CYHCLDER PLUS A REASONABLE SAFETY
FACTOR. THE RECEI VER SHALL MAKE THESE ADJUSTMENTS PERI ODI CALLY, BUT
'S NOI' REQUI RED TO ADJUST THE COLLATERAL MORE THAN ONCE A YEAR THE
GUARANTY ASSQOCI ATI ON AND ANY FOREI GN GUARANTY ASSOCI ATI ON SHALL BE

I NFORMVED OF ALL SUCH COLLATERAL REVI EWS, | NCLUDI NG, BUT NOT LI M TED
TO, THE BASI S FOR THE ADJUSTMENT. ONCE ALL CLAI Ms COVERED BY THE
COLLATERAL HAVE BEEN PAI D AND THE RECEI VER | S SATI SFI ED THAT NO NEW
CLAI M5 CAN BE PRESENTED, THE RECEI VER W LL RELEASE ANY RENAI NI NG
COLLATERAL TO THE PQOLI CYHOLDER

(9) THE I NGHAM COUNTY ClI RCUI T COURT HAVI NG JURI SDI CTI ON OVER
THE LI QUI DATI ON PROCEEDI NGS SHALL HAVE JURI SDI CTI ON TO RESOLVE
DI SPUTES ARI SI NG UNDER THI' S SECTI ON

(10) THI'S SECTION DOES NOT LIMT OR ADVERSELY AFFECT ANY RI GAT
A GQUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSCOCI ATI ON MAY HAVE
UNDER APPLI CABLE STATE LAW TO OBTAI N REI MBURSEMENT FROM CERTAI N
CLASSES OF PCLI CYHOLDERS FOR CLAI M5 PAYMENTS MADE BY THE GUARANTY
ASSCClI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON UNDER POLI CI ES OF THE
I NSOLVENT | NSURER OR FOR RELATED EXPENSES THE GUARANTY ASSQOCI ATl ON
OR FOREI GN GUARANTY ASSOCI ATI ON | NCURS

(11) TH' S SECTI ON APPLI ES TO ALL DELI NQUENCY PROCEEDI NGS THAT
ARE CPEN AND PENDI NG ON THE EFFECTI VE DATE OF THI S SECTI ON.

(12) TH' S SECTI ON DOES NOT APPLY TO FI RST PARTY CLAIMS OR TO
CLAI M5 FUNDED BY A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATI ON NET OF THE DEDUCTI BLE UNLESS SUBSECTI ON (5) APPLI ES.

(13) AS USED IN THI S SECTI ON

(A) "DEDUCTI BLE AGREEMENT" MEANS ANY COMVBI NATION OF 1 OR MORE
POLI CI ES, ENDORSEMENTS, CONTRACTS, OR SECURI TY AGREEMENTS THAT
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PROVI DE FOR THE POLI CYHOLDER TO BEAR THE RI SK OF LOSS WTHI N A
SPECI FI ED AMOUNT PER CLAI M OR OCCURRENCE COVERED UNDER A POLI CY OF
I NSURANCE AND MAY BE SUBJECT TO AGGREGATE LIM T OF POLI CYHOLDER
REI MBURSEMENT OBLI GATI ONS

(B) "NONCOVERED CLAIM' MEANS A CLAI M THAT IS SUBJECT TO A
DEDUCTI BLE AGREEMENT, MAY BE SECURED BY COLLATERAL, AND IS NOT
COVERED BY A GUARANTY ASSCCI ATI ON OR FOREI GN GUARANTY ASSQOCI ATI ON

Enacting section 1. This anendatory act does not take effect
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unless all of the following bills of the 93rd Legislature are

enacted into | aw

(a) Senate Bill No._  or House Bill No. 6235(request no.
07127' 06) .

(b) Senate Bill No.  or House Bill No. 6234(request no.
07128' 06).

(c) Senate Bill No.___ or House Bill No. 6233(request no.
07129' 06).

(d) Senate Bill No.  or House Bill No. 6232(request no.
07130' 06) .

(e) Senate Bill No.  or House Bill No. 6231(request no.
07131' 06).

(f) Senate Bill No.___ or House Bill No. 6230(request no.
07132' 06).

(g) Senate Bill No.  or House Bill No. 6229(request no.
07133' 06) .

(h) Senate Bill No.__ or House Bill No. 6228(request no.
07134' 06).

(1) Senate Bill No.___ or House Bill No. 6227(request no.
07138' 06 DKH
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07135' 06).

(j) Senate Bil
07136' 06) .

(k) Senate Bill
07137' 06).

() Senate Bill
07139' 06).
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