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HB- 6435, As Passed House, Septenber 19, 2006

SUBSTI TUTE FOR
HOUSE BI LL NO. 6435

A bill to anmend 1987 PA 173, entitled
"Mortgage brokers, |enders, and servicers |licensing act,”
by amendi ng section 29 (MCL 445.1679), as amended by 1996 PA 210.

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 29. (1) A person, or any owner, partner, nenber, officer,
director, trustee, enployee, agent, broker, or their representative
acting on the authority of —sueh— THAT person, who willfully or
intentionally does any of the following is guilty of a m sdeneanor
puni shabl e by a fine of not nore than $5,000.00, or inprisonment
for not nore than 3 years, or both:

(a) Engages in this state in the business of a nortgage
broker, nortgage | ender, or nortgage servicer without a |icense or
regi stration required under this act.

(b) Transfers or assigns a nortgage |loan or a security
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directly representing an interest in 1 or nore nortgage | oans
before the disbursenment of 75% or nore of the proceeds of the
nortgage loan to, or for the benefit of, the borrower. This
subdi vi si on does not apply to any of the follow ng:

(i) Aland contract not considered to be an equitable nortgage.

(ii)) A loan nmade under a state or federal governnment program
that allows the | ender to escrow nore than 25% of the | oan proceeds
for alimted period of tine.

(iit) A construction | oan.

(ivy) A loan that provides in witing that the | oan proceeds
shal | be disbursed to or for the benefit of the borrower in
install ments or upon the request of the borrower or upon the
conpl etion of renovations or repairs to the dwelling situated on
the real property subject to the nortgage | oan.

(c) Transfers or assigns a nortgage |loan or a security
representing an interest in 1 or nore nortgage |loans to an
i ndi vidual investor unless 1 or nore of the follow ng apply:

(1) The transfer or assignnent is nmade through a broker-deal er
which is a nmenber of the New York stock exchange.

(i) The transfer or assignnment is made through a broker-deal er
who neets all of the followng criteria:

(A) The broker-dealer is registered under the uniform

securities act, —-Act—No—265-o0f the PublicActs—of-1964—being

seettons—451-501to0451-3186fthe Mchigah—ConpHedtaws— 1964 PA
265, MCL 451.501 TO 451. 818.

(B) The broker-dealer is not an affiliate of the nortgage

| ender unl ess the person acquired the broker-dealer registration
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directly or indirectly, before Septenber 1, 1987 under —-Act—No—265
of the PublecActs—of 1964 THE UNI FORM SECURI TI ES ACT, 1964 PA
265, MCL 451.501 TO 451.818, was affiliated with a nortgage | ender
bef ore Septenber 1, 1987, and has continuously mnai ntained that

regi strati on subsequent to Septenber 1, 1987. For purposes of this
subpar agraph, if an aggregate of nore than 10% of the outstandi ng
voting stock or interest in a corporation, unincorporated

organi zation, partnership, or other legal entity that is a broker-
deal er or nortgage lender is sold, transferred, assigned, or

ot herwi se conveyed subsequent to Septenber 1, 1987, the

regi stration —shall—be— IS NOT considered to —nret— have been

conti nuously mai ntai ned.

(C The broker-deal er acquired the nortgage | oan or security
on a firmconmtnent.

(1it) The transfer or assignnent is nade to a person who the
transferor or assignor believes, or has reasonable grounds to
believe, is 1 of the follow ng:

(A) A business entity having either net incone from operations
after taxes in excess of $100,000.00 in its last fiscal year or its
| atest 12-nonth period, or a net worth in excess of $1, 000, 000. 00
at the tinme of purchase.

(B) An individual who, after the purchase, has an investnent
of nore than $50, 000. 00 i n —sueh+toanrs—oer——seeurities— MORTGACE
LOANS OR SECURI TI ES REPRESENTI NG AN I NTEREST IN 1 OR MORE MORTGAGE
LOANS, including installnment paynments to be made within 1 year
after purchase by the individual, has either personal incone before

taxes in excess of $100,000.00 for his or her last fiscal year or
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| atest 12-nmonth period and is capabl e of bearing the econom c ri sk,
or net worth in excess of $1, 000, 000.00, and has the know edge and
experience in financial and business matters that he or she is
capabl e of evaluating the nerits and risks of the prospective

i nvestment, or has obtained the advice of an attorney, certified
public accountant, or investnent adviser registered under the

i nvest ment advisers act of 1940, 15 USC 80B-1 TO 80B-21, or an

i nvest ment advi ser regi stered under —-Aect—No—265o6f the PublieActs
of+—1964— THE UNI FORM SECURI TI ES ACT, 1964 PA 265, MCL 451.501 TO
451.818, with respect to the nerits and risks of the prospective

i nvest ment .

(iv) A transferor or assignor does not maintain its principal
pl ace of business in this state and the transferee or assignee is
not a resident of this state and does not maintain its principa
pl ace of business in this state.

(D) SUBJECT TO SUBSECTI ON (5), COERCES OR | NDUCES A REAL
ESTATE APPRAI SER TO | NFLATE THE VALUE OF REAL PROPERTY USED AS
COLLATERAL FOR A MORTGAGE LOAN BY DO NG ANY OF THE FOLLOW NG

(1) REPRESENTI NG OR | MPLYI NG THAT A REAL ESTATE APPRAI SER W LL
NOT BE SELECTED TO CONDUCT AN APPRAI SAL OF THE REAL PROPERTY OR
SELECTED FOR FUTURE APPRAI SAL WORK UNLESS THE APPRAI SER AGREES | N
ADVANCE TO A VALUE, RANGE OF VALUES, OR M NI MUM VALUE FOR THE REAL
PROPERTY.

(1i) REPRESENTI NG OR | MPLYI NG THAT A REAL ESTATE APPRAI SER W LL
NOT BE PAI D FOR AN APPRAI SAL UNLESS THE APPRAI SER AGREES | N ADVANCE
TO A VALUE, RANGE OF VALUES, OR M NI MUM VALUE FOR THE REAL
PROPERTY.
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(2) If the commi ssioner finds that a |licensee or registrant
has violated this act or the rules pronul gated under this act, the
conmi ssioner may do 1 or nore of the follow ng:

(a) Assess a civil fine against the |licensee, registrant, or a
person who controls the licensee or registrant of not nore than
$1,000.00 for each violation, except that the |icensee, registrant,
or a person shall not be fined nore than $10, 000.00 for a
transaction resulting in nore than 1 violation, plus the costs of
i nvestigation.

(b) Suspend or revoke a license or registration or refuse to
issue a license or renew a |license or registration

(c) Require the licensee or registrant or a person who
controls the licensee or registrant to make restitution to each
injured individual, if the conm ssioner finds that the violation of
this act or a rule pronul gated under this act resulted in an injury
to 1 or nore individuals.

(3) Acivil fine assessed under subsection (2) may be sued for
and recovered by and in the nane of the conm ssioner and may be
col l ected and enforced by summary proceedi ngs by the attorney
general . Each individual injured by a violation of this act or a
rule —shall—eonstitute— IS a separate violation. In determning
under subsection (2) the anmount of a fine, whether to suspend or
revoke a license or registration, whether to refuse to issue or
renew a |license, or the anount of restitution, the conm ssioner
shal |l consider the extent to which the violation was a know ng and
willful violation, the extent of the injury suffered because of the

violation, the corrective action taken by the |icensee or
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registrant to ensure that the violation will not be repeated, and
the record of the licensee or registrant in conplying with this
act. Any proceedi ngs under this subsection shall be subject to the
procedures of the administrative procedures act of 1969, —Aet—No-
306—ofthe PublecActs—of 1969 being sections—24-201to 24328 of
the—M-chi-gan—Conpitedtaws— 1969 PA 306, MCL 24.201 TO 24. 328.

(4) Subsection (2) does not apply to a violation of this act
that results froma bona fide error that occurs notw thstandi ng the
adopti on and observance of reasonabl e procedures intended to
prevent the occurrence of the error.

(5) SUBSECTION (1) (D) DOES NOT PRCH BIT A MORTGAGE BROKER OR
MORTGAGE LENDER FROM COVMUNI CATI NG A PRI CE OR VALUE CONCERNI NG REAL
PROPERTY USED AS COLLATERAL FOR A MORTGAGE LOAN TO THE REAL ESTATE
APPRAI SER.
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