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SB-0171, As Passed House, March 10, 2005

SUBSTI TUTE FOR
SENATE BILL NO. 171

A bill to amend 1936 (Ex Sess) PA 1, entitled
"M chi gan enpl oynent security act,"”
(MCL 421.1 to 421.75) by adding section 22b

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 22B. (1) A PERSON SHALL NOT DO El THER OF THE FOLLOW NG

(A) TRANSFER THE PERSON S TRADE OR BUSI NESS OR A PORTI ON OF
THE TRADE OR BUSI NESS TO ANOTHER EMPLOYER FOR THE SOLE OR PRI MARY
PURPOSE OF REDUCI NG THE CONTRI BUTI ON RATE OR REI MBURSEMENT PAYMENTS
I N LI EU OF CONTRI BUTI ONS REQUI RED UNDER THI S ACT.

(B) ACQUIRE A TRADE OR BUSI NESS OR A PART OF A TRADE OR
BUSI NESS FOR THE SOLE OR PRI MARY PURPOSE OF OBTAI NI NG A LOVER
CONTRI BUTI ON RATE THAN WOULD OTHERW SE APPLY UNDER THI S ACT.

(2) THE FOLLOW NG PROVI SI ONS APPLY TO ASSI GNVENT OF RATES AND
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TRANSFER OF THE UNEMPLOYMENT EXPERI ENCE OF A TRADE OR BUSI NESS TO
PREVENT OR REMEDY TRANSFERS OF TRADE OR BUSI NESS | N VI OLATI ON OF
SUBSECTI ON (1) :

(A) |F AN EMPLOYER TRANSFERS | TS TRADE OR BUSI NESS OR A
PORTI ON OF | TS TRADE OR BUSI NESS TO ANOTHER EMPLOYER AND THERE | S
SUBSTANTI ALLY COMMON OANERSHI P, MANAGEMENT, OR CONTROL OF THE 2
EMPLOYERS AT THE TIME OF THE TRANSFER, THE UNEMPLOYMENT EXPERI ENCE
ATTRI BUTABLE TO THE TRANSFERRED TRADE OR BUSI NESS SHALL BE
TRANSFERRED TO THE TRANSFEREE EMPLOYER. THE AGENCY SHALL
RECALCULATE THE CONTRI BUTI ON RATES OF BOTH EMPLOYERS UNDER SECTI ON
19 AND APPLY THE NEW RATES | N THE SAME MANNER AS FOR A TRANSFER OF
BUSI NESS UNDER SECTI ON 22(C)(1) AND (D)(1). HOWEVER |F, AFTER A
TRANSFER OF EXPERI ENCE UNDER THI'S SUBDI VI S| ON THE AGENCY DETERM NES
THAT THE SOLE OR PRI MARY PURPCSE OF THE TRANSFER OF TRADE OR
BUSI NESS WAS TO OBTAI N REDUCED LI ABI LI TY FOR CONTRI BUTI ONS, THEN
THE EXPERI ENCE RATI NG ACCOUNTS OF THE EMPLOYERS | NVOLVED SHALL BE
COMVBI NED | NTO A SI NGLE ACCOUNT AND A SI NGLE RATE ASSI GNED TO THE
ACCOUNT.

(B) | F THE UNEMPLOYMENT | NSURANCE AGENCY DETERM NES THAT A
PERSON WHO | S NOT AN EMPLOYER UNDER THI S ACT AT THE TIME OF A
TRANSFER ACQUI RES A TRADE OR BUSI NESS, OR A PORTION OF A TRADE OR
BUSI NESS, SOLELY OR PRI MARI LY FOR THE PURPCSE OF OBTAI NING A LOVER
CONTRI BUTI ON RATE, THE UNEMPLOYMENT | NSURANCE AGENCY SHALL ASSI GN
THAT EMPLOYER THE APPLI CABLE NEW EMPLOYER RATE UNDER SECTI ON 19.

(C) IN ADDI TI ON TO ANY SANCTI ON AVAI LABLE UNDER SECTI ON 54( B)
OR 54B, |F A PERSON KNOW NGLY VI OLATES OR ATTEMPTS TO VI OLATE
SUBSECTI ON (1), OR I F A PERSON KNOW NGLY ADVI SES ANOTHER PERSON SO
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AS TO CAUSE A VI OLATI ON OF SUBSECTION (1), THE PERSON | S SUBJECT TO
THE FOLLOW NG

(i) IF THE PERSON | S A TRANSFERRI NG OR ACQUI RI NG EMPLOYER, THE
EMPLOYER SHALL BE ASSI GNED THE H GHER OF THE FOLLOW NG CONTRI BUTI ON
RATES:

(A) THE H GHEST CONTRI BUTI ON RATE ASSI GNABLE UNDER THI S ACT
FOR THE RATE YEAR DURI NG WH CH THE VI CLATI ON OR ATTEMPTED VI CLATI ON
OCCURS AND FOR THE 3 RATE YEARS | MVEDI ATELY FOLLOW NG THAT RATE
YEAR

(B) IF THE EMPLOYER S BUSI NESS | S ALREADY AT THE HI GHEST RATE
ASSI GNABLE FOR A YEAR IN WHI CH THE VI OLATI ON OCCURS OR | F THE
HI GHEST RATE ASSI GNABLE WOULD RESULT I N AN | NCREASE OF LESS THAN 2%
OF TAXABLE WAGES, AN ADDI TI ONAL PENALTY RATE OF 2% OF TAXABLE WAGES
FOR THAT YEAR

(i) I'F THE PERSON | S NOT AN EMPLOYER, THE PERSON | S SUBJECT TO
A CIVIL FINE OF NOT MORE THAN $5, 000. 00.

(D) NOTW THSTANDI NG THE RESTRI CTI ONS I N SECTI ON 26(A), THE
MONEY RECOVERED UNDER THI S SECTI ON AS CONTRI BUTI ONS, RElI MBURSEMENTS
IN LI EU OF CONTRI BUTIONS, CIVIL FINES, ClVIL PENALTIES, OR | NTEREST
SHALL BE CREDI TED TO THE UNEMPLOYMENT COVPENSATI ON FUND.

(E) THE UNEMPLOYMENT | NSURANCE AGENCY SHALL ESTABLI SH
PROCEDURES TO | DENTI FY THE TRANSFER OR ACQUI SI TI ON OF A TRADE OR
BUSI NESS, OR PART OF A TRADE OR BUSI NESS, FOR PURPCSES OF TH S
SECTION. TH' S SUBDI VI SI ON DOES NOT GRANT AUTHORI TY TO PROMULGATE
RULES TO DEFI NE SUTA DUMPI NG

(F) BEG NNI NG JANUARY 1, 2006, THE UNEMPLOYMENT | NSURANCE
AGENCY SHALL PROVI DE AN ANNUAL WRI TTEN REPORT TO THE CHAI RPERSONS
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OF THE STANDI NG COVW TTEES AND THE APPROPRI ATI ONS SUBCOWM TTEES COF
THE HOUSE AND SENATE HAVI NG JURI SDI CTI ON OVER LEG SLATI ON

PERTAI NI NG TO UNEMPLOYMENT COWMPENSATI ON. THE REPORT SHALL | NCLUDE
ALL OF THE FOLLOW NG | NFORVATI ON IN A FORM THAT DOES NOT | DENTI FY
I NDI VI DUAL EMPLOYERS:

(i) THE PROCEDURES THE AGENCY HAS ADOPTED TO PREVENT SUTA
DUMPI NG

(i) THE NUMBER OF SUTA DUMPI NG | NVESTI GATI ONS OPENED DURI NG
THE YEAR

(i) THE AVERAGE LENGTH OF TIME TO RESCLVE A SUTA DUMPI NG
I NVESTI GATI ON AND THE NUMBER OF | NVESTI GATI ONS PENDI NG FOR MORE
THAN 6 MONTHS AND FOR MORE THAN 1 YEAR

(iv) THE NUMBER OF CASES BROUGHT BEFORE AN ADM NI STRATI VE LAW
JUDGE OR THE BOARD OF REVI EW AND THE AGENCY' S SUCCESS RATE IN THOSE
CASES.

(v) THE AMOUNT OF MONEY RECOVERED AS A RESULT OF | MPLEMENTI NG
THE PROVI SIONS OF THI S SECTI ON.

(vi) THE AMOUNT OF THE BALANCE OR DEFICIT I N THE UNEMPLOYMENT
COVPENSATI ON FUND.

(vii) THE ESTI MATED FI SCAL | MPACT OF SUTA DUMPI NG ON THE
UNEMPLOYMENT COVPENSATI ON FUND BALANCE AND THE FACTUAL BASI S FOR
THE ESTI MATE.

(viii) THE NUMBER OF FULL- TI ME EMPLOYEES ASSI GNED TO, AND THE
NUMBER OF EMPLOYEE HOURS DEVOTED TO, SUTA DUMPI NG PREVENTI ON,

I NVESTI GATI ON, AND REMEDI ATl ON.

(ix) THE NUMBER OF SUTA DUMPI NG | NVESTI GATI ONS THAT | NVOLVED

THE TRANSFER OF EMPLOYEES TO OR FROM AN EMPLOYEE LEASI NG COVPANY.
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(x) THE NUMBER OF | NVESTI GATI ONS | N WHI CH AN EMPLOYEE LEASI NG
COVPANY WAS FOUND TO HAVE PARTI Cl PATED | N SUTA DUMPI NG

(xi) THE NUMBER OF EMPLOYEE LEASI NG COVPANI ES OPERATI NG I N
M CHI GAN.

(3) FOR PURPOSES OF TH S SECTI ON, THE UNEMPLOYMENT | NSURANCE
AGENCY SHALL DETERM NE WHETHER A TRANSFER | S MADE FOR THE SOLE OR
PRI MARY PURPCSE OF OBTAI NING A LOAER CONTRI BUTI ON RATE USI NG
OBJECTI VE FACTORS, SUCH AS THE COST OF ACQUI RI NG THE BUSI NESS,

CONTI NUI TY | N OPERATI NG THE BUSI NESS ENTERPRI SE OF THE ACQUI RED
BUSI NESS, THE LENGTH OF TI ME THE BUSI NESS ENTERPRI SE CONTI NUES TO
OPERATE, AND THE NUMBER OF NEW EMPLOYEES HI RED TO PERFORM DUTI ES
UNRELATED TO THE BUSI NESS ACTI VI TY OR TRADE CONDUCTED BEFORE THE
ACQUI SI TI ON,

(4) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI S ACT, THE
FOLLOA NG PROVI SI ONS APPLY TO CHANGES | N STATUS BETWEEN REI MBURSI NG
EMPLOYER AND CONTRI BUTI NG EMPLOYER:

(A) |F A CONTRI BUTI NG EMPLOYER, | NCLUDI NG AN EMPLOYER
DESCRI BED | N SECTI ON 131 THAT ELECTED TO BE A CONTRI BUTI NG EMPLOYER,
ELECTS TO BECOME A REI MBURSI NG EMPLOYER, ANY NEGATI VE BALANCE THE
EMPLOYER | NCURRED WHI LE A CONTRI BUTI NG EMPLOYER MUST BE PAI D TO THE
AGENCY BEFORE THE EMPLOYER MAY BECOME A REI MBURSI NG EMPLOYER

(B) ANY BENEFI T CHARGES | NCURRED AS A RESULT OF SERVI CES
PERFORVED FOR A CONTRI BUTI NG EMPLOYER THAT ARE CHARGED TO THE
EMPLOYER S ACCOUNT AFTER | T HAS BECOMVE A RElI MBURSI NG EMPLOYER SHALL
BE TRANSFERRED TO THE EMPLOYER S REI MBURSI NG ACCOUNT AND PAI D BY
MEANS OF REl MBURSEMENT TO THE AGENCY.

(O I|F A REI MBURSI NG EMPLOYER OR AN EMPLOYER DESCRI BED I N

S00316' 05 (S-2) cic



© 00 N oo o B~ wWw N P

N NN N N N NN PR P P P R R P R Rk
N~ o o0 A WN P O ©O 00N O O~ WDN P O

6

SECTI ON 13l OF TH'S ACT APPLI ES TO BECOVE A CONTRI BUTI NG EMPLOYER
AND THE AGENCY PERM TS THE RElI MBURSI NG EMPLOYER TO BECOVE A
CONTRI BUTI NG EMPLOYER, OR | F THE AGENCY CONVERTS A REI MBURSI NG
EMPLOYER TO A CONTRI BUTI NG EMPLOYER, THEN THE EMPLOYER SHALL
CONTI NUE TO PAY THE AGENCY AS RElI MBURSEMENT PAYMENTS THOSE BENEFI T
CHARGES THAT WERE | NCURRED BASED ON WAGES PAI D WH LE THE EMPLOYER
WAS A REI MBURSI NG EMPLOYER, AND BENEFI T CHARGES | NCURRED BASED ON
WAGES PAI D AFTER THE REI MBURSI NG EMPLOYER BECAME A CONTRI BUTI NG
EMPLOYER SHALL BE USED TO CALCULATE THE EMPLOYER S CONTRI BUTI ON
RATE.

(5) AS USED IN TH S SECTI ON:

(A) "KNOW NGY" MEANS HAVI NG ACTUAL KNOALEDGE COF, OR ACTI NG
W TH DELI BERATE | GNORANCE OR RECKLESS DI SREGARD FOR, THE
PRCHI BI TI ON | NVOLVED.

(B) "PERSON' MEANS THAT TERM AS DEFI NED I N SECTI ON 7701 OF THE
I NTERNAL REVENUE CODE COF 1986, 26 USC 7701.

(C) "SUTA" MEANS STATE UNEMPLOYMENT TAX ACT.

(D) "SUTA DUWPI NG' MEANS TRANSFERRI NG A TRADE COR BUSI NESS, OR
A PART OF A TRADE OR BUSI NESS, SOLELY OR PRI MARI LY FOR THE PURPCSE
OF REDUCI NG THE CONTRI BUTI ON RATE OR RElI MBURSEMENT PAYMENTS I N LI EU
OF CONTRI BUTI ONS REQUI RED UNDER THI S ACT.

(E) "TRADE OR BUSI NESS" | NCLUDES THE EMPLOYER S EMPLOYEES, BUT
THE TRANSFER OF SOVE OR ALL OF AN EMPLOYER S EMPLOYEES TO ANOTHER
EMPLOYER SHALL BE CONS|I DERED A TRANSFER OF TRADE OR BUSI NESS FOR
PURPCSES OF THIS SECTION | F, AS A RESULT OF THE TRANSFER, THE
TRANSFERRI NG EMPLOYER NO LONGER PERFORMS TRADE OR BUSI NESS W TH
RESPECT TO THE TRANSFERRED EMPLOYEES AND THAT TRADE OR BUSI NESS | S
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7
Senate Bill No. 171 (S-2) as anended March 9, 2005
PERFORMED BY THE TRANSFEREE EMPLOYER.

(6) THIS SECTION IS | NTENDED TO BE | NTERPRETED AND APPLI ED I N
A MANNER SO AS TO MEET THE M NI MUM REQUI REMENTS OF THE SUTA DUMPI NG
PREVENTI ON ACT OF 2004, PUBLI C LAW 108-295, AND | MPLEMENTI NG
FEDERAL REGULATI ONS.

Enacting section 1. This anendatory act takes effect July 1,
2005.

Enacting section 2. This anendatory act does not take effect
unless all of the following bills of the 93rd Legislature are
enacted into | aw

[(a) Senate Bill No. 174.
(b) House Bill No. 4414.

(c) House Bill No. 4415.]
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