SB- 0723, As Passed House, Decenber 6, 2005

HOUSE SUBSTI TUTE FOR
SENATE BILL NO. 723

A bill to anmend 1980 PA 299, entitled
"Qccupational code, "
by amendi ng sections 601, 602, 721, 723, 725, 729, 732, 734, and
735 (MCL 339.601, 339.602, 339.721, 339.723, 339.725, 339.729,
339. 732, 339.734, and 339.735), section 601 as anended by 1998 PA
250, section 602 as anended by 1981 PA 83, sections 721, 723, 729,
732, 734, and 735 as added by 1997 PA 10, and section 725 as
anended by 1998 PA 380.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 601. (1) A person shall not engage in or attenpt to

engage in the practice of an occupation regul ated under this act or

use a title designated in this act unless the person possesses a
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license or registration issued by the departnent for the
occupati on.

(2) A school, institution, or person shall not operate or
attenpt to operate a barber college, school of cosnetol ogy, or rea
estate school unless the school, institution, or person is |icensed
or approved by the departnent.

(3) A person, school, or institution —whieh— THAT viol ates
subsection (1) or (2) is guilty of a m sdeneanor, punishable by a
fine of not nore than $500. 00, or inprisonnent for not nore than 90
days, or both.

(4) A person, school, or institution —whieh— THAT viol ates
subsection (1) or (2) a second or any subsequent tinme is guilty of
a m sdeneanor, puni shabl e, except as provided in section 735, by a
fine of not nore than $1, 000. 00, or inprisonnment for not nore than
1 year, or both.

(5) Notwi thstandi ng the exi stence and pursuit of any other
renedy, an affected person may maintain injunctive action to
restrain or prevent a person fromviolating subsection (1) or (2).
I f successful in obtaining injunctive relief, the affected person
shall be entitled to actual costs and attorney fees.

(6) —Nethingi+nthis— TH S act —shall— DOES NOT apply to a
person engaging in or practicing the follow ng:

(a) Interior design.

(b) Buil ding design.

(c) Any activity for which the person is |icensed under —1929
PA266—MIL—338-901 10338917 THE STATE PLUMBI NG ACT, 2002 PA
733, MCL 338.3511 TO 338. 3569.
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(d) Any activity for which the person is |icensed under the
Forbes nmechani cal contractors act, 1984 PA 192, MCL 338.971 to
338. 988.

(e) Any activity for which the person is |icensed under the
el ectrical admnistrative act, 1956 PA 217, MCL 338.881 to 338. 892.

(7) As used in subsection (5), "affected person" neans a
person directly affected by the actions of a person suspected of
viol ating subsection (1) or (2) and includes, but is not limted
to, A LICENSEE OR REG STRANT, a board established pursuant to this
act, a person who has utilized the services of the person engaging
in or attenpting to engage in an occupation regul ated under this
act or using atitle designated by this act wthout being |licensed
or registered by the departnment, or a private associati on conposed
primarily of menbers of the occupation in which the person is
engaging in or attenpting to engage in or in which the person is
using a title designated under this act w thout being registered or
I icensed by the departnment.

(8) An investigation may be conducted under article 6— 5 to
enforce this section. A person who violates this section shall be
subj ect to —the-strictures preseribedin— this section and section
506.

(9) The renedi es under this section are independent and
curmul ative. The use of 1 remedy by a person shall not bar the use
of other |awful renedies by that person or the use of a | awful
remedy by anot her person

(10) An interior designer may perform services in connection

with the design of interior spaces including preparation of
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docunents relative to finishes, systens furniture, furnishings,
fixtures, equipnment, and interior partitions that do not affect the
bui | di ng nechani cal, structural, electrical, or fire safety

syst ens.

Sec. 602. A person, school, or institution —whieh— THAT
vi ol ates —a—seetionof— this act or a rule or order pronul gated or
i ssued under this act shall be assessed 1 or nore of the follow ng
penal ti es:

(a) Placenent of a limtation on a license or certificate of
regi stration for an occupation regul ated under articles 8 to 25.

(b) Suspension of a license or certificate of registration.

(c) Denial of a license, certificate of registration, or
renewal of a license or certificate of registration

(d) Revocation of a license or certificate of registration.

(e) -A—<ivi-— AN ADM NI STRATI VE fine to be paid to the
departnment, not to exceed $10, 000. 00.

(f) Censure.

(g) Probation.

(h) Arequirement that restitution be made.

Sec. 721. (1) The state board of accountancy is created.

(2) Six menbers of the board shall be certified public
accountants who hold a certificate as a certified public
accountant, who are |licensed under section 727, and who have
practiced in this state as certified public accountants for not
| ess than 5 years. Three nenbers shall be representative of the

general public, 1 of whomshall be an attorney who is a nmenber in
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good standing in the bar of this state. ONE OF THE 9 MEMBERS OF THE
BOARD SHALL BE A FULL-TI ME | NSTRUCTOR OF ACCOUNTI NG ABOVE THE
ELEMENTARY LEVEL AT AN ACCREDI TED COLLEGE OR UNI VERSI TY.

(3) The director may promrul gate the foll ow ng rul es:

(a) Rules of professional conduct for establishing and
mai nt ai ni ng hi gh standards of conpetence and integrity in the
practice of public accounting.

(b) Rul es governing corporations practicing public accounting,
consistent with the professional service corporation act, 1962 PA
192, MCL 450. 221 to 450. 235.

(c) Rul es governing educational and experience requirenents
for the issuance of a certificate as a certified public accountant.

(d) Rules of procedure governing the conduct of matters before
t he board.

(e) Rules governing the recognition of educationa
institutions by the board.

(f) Rules governing continuing education as required by
section 729.

(g) Any other rules considered necessary by the director to
i npl enent and enforce this article.

Sec. 723. (1) Each licensed or registered individual holder of
a certificate as a certified public accountant shall be known as a
certified public accountant and a person shall not use that title
or the abbreviation "CPA" or any other word, words, letters, or
figures to indicate that the person using themis a certified
public accountant unless the use is specifically approved by the

board. Use of the terns "certified accountant”, "chartered
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accountant", "public accountant”, and "registered accountant" and
t he abbreviations "C A", "P.A", and "R A" is specifically
prohibited as being prinma facie msleading to the public.

(2) Except as provided in section 724, a person shall not
engage in the practice of public accounting either in the person's
own nane, under an assuned nane, or as a nenber of a firmor as an
enpl oyee, unless the person holds a certificate as a certified
public accountant and a license as a certified public accountant
i ssued under this article.

(3) Unless use of a termis specifically approved by the
board, the display or uttering by a person of a card, sign,
advertisenent, directory listing, or other printed, engraved, or
witten instrunent or device bearing a person's name in conjunction
with a title described in subsection (1) shall be prinma facie
evi dence that the person whose nane is so displayed caused or
procured the display or uttering of the card, sign, advertisenent,
directory listing, or other printed, engraved, or witten
i nstrunment or device. Evidence of the conm ssion of a single act
prohi bited by this —artiele— SECTION is sufficient to justify an
i njunction or a conviction w thout evidence of a general course of
conduct .

(4) Each licensed firmnmay use the designation "certified
public accountants” in connection with the firm nane, except that a
licensed firmhaving only 1 nenber may use only the designation
"certified public accountant”. An unlicensed firmshall not use the
designation "certified public accountants”, "certified

accountants", "chartered accountants", "public accountants", or
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"regi stered accountants” or the abbreviation "C. P. A", "CPA",
"CPAs", "C. A", "P.A", or "R A" in connection with the firm name.

(5) A PERSON THAT VI OLATES THI S SECTI ON OR A RULE OR ORDER
PROMULGATED OR | SSUED UNDER OR RELATED TO THI'S SECTION IS LI ABLE
FOR AN ADM NI STRATI VE FI NE PAYABLE TO THE DEPARTMENT OF NOT MORE
THAN $25, 000. 00 PER VI OLATI ON.

(6) THE DEPARTMENT MAY CONDUCT AN | NVESTI GATI ON AND PROCEED
UNDER ARTI CLE 5 TO ENFORCE THI S SECTI ON.

Sec. 725. (1) The departnent shall issue a certificate as a
certified public accountant to an individual who neets all of the
foll owi ng requirenments:

(a) I's of good noral character.

(b) Has conplied with the education requirenments of subsection
(2).

(c) Has passed an exam nation neeting the requirenents of
subsection (3).

(d) Has conplied with the experience requirenents of
subsection (4).

(e) -Ater—July—1—2003,—shall—have— HAS conpl eted at | east
150 senester hours of college education, including a baccal aureate
degree or higher degree with a concentration in accounting, at an
educational institution approved by the board.

(2) —Except—as—otherwise providedinthissubseetion—an— AN
i ndi vi dual who has conpleted a curriculumrequired for a
baccal aureate degree with a concentration in accounting at an
educational institution approved by the board may sit for the

exam nation required under subsection (3). —-Arindividual—shall—be
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. on—t4 he i | chall i I . .
results to the applicant.

(3) An applicant for a certificate as a certified public

accountant shall pass an exam nation in accounting, auditing, and
ot her related subjects, acceptable to the departnent and the board,
that is given reciprocal status in the plurality of states as
conpared to ot her exam nati ons.

(4) —Subjeet—tosubsections{(5rand{6)anduntit—July 1
2003,—an— AN applicant for a certificate as a certified public
accountant shall have 2 years of qualifying experience, and —
after—Juby—1,—2003,— an applicant for a certificate as a certified
public accountant shall have 1 year of qualifying experience under
the direction and supervision of a licensed certified public
accountant of this or another state in either of the foll ow ng:

(a) The practice of public accounting with experience obtained
in 1 financial audit and in all of the follow ng areas —whieh— THAT
may be perfornmed under the direction and supervision of a |icensed
certified public accountant while the applicant was neeting the

education requirenents of subsection (2):
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(i) The application of a variety of auditing procedures and
techni ques to the usual and customary financial transactions
recorded in accounting records.

(ii) The preparation of working papers covering the exam nation
of the accounts usually found in accounting records for audit,
review, and conpil ation.

(iii) The participation in the planning of the program of work
i ncluding the selection of the procedures to be followed for audit,
review, and conpil ation.

(iv) The participation in the preparation of reports, including
witten explanations and comments on the findings of the
exam nations and on the content of the accounting records.

(v) The participation in the preparation and anal ysis of
financial statements together with explanati ons and notes.

(b) The practice of public accounting with a government al
agency involving either of the follow ng:

(i) The auditing of the books and accounts or financi al
activities of persons engaged in 3 or nore distinct |ines of
commercial or industrial business in accordance with generally
accepted auditing standards or generally accepted governnent
audi ti ng standards.

(i) The auditing of the books and accounts of financia
activities of 3 or nore distinct governnmental agencies or
i ndependent organi zational units other than an enpl oyer of the
applicant in accordance with generally accepted auditing standards
or generally accepted governnent auditing standards, and in which

the results of the auditing are reported to a third party.

S00358' 05 * (H1) LBO



© 00 N o o0 B~ W N P

N N N N N N NN P P P R R R R R PP
~N~ o oo WN P O ©W 0N OO0~ WOWDN P O

. . i I I I : w
rules—promul-gatedbythedireetor—
(5) —AH— In conplying with the requirenent of subsection (4)

that an applicant shall have performed 1 financial audit, an
applicant may subnmit an audit perforned under the direction and
supervision of a licensed certified public accountant who is not
the applicant's enployer or an audit performed while the applicant
was meeting the educational requirenents of subsection (2).

Sec. 729. (1) —‘tneorder—torenew— AS A COND TI ON OF LI CENSE
RENEWAL, an i ndi vi dual —+H-eense—a— licensee shall conplete at
| east 40 hours of continuing education for each year since the

i ssuance of the original license or the last renewal. O the 40
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hours of continuing education credits, the board shall not require
nore than 8 of those hours to be in the areas of auditing and
accounting. —{2)— The board may nake exceptions fromthe continui ng
education requirenents of TH S subsecti on —{(3)— for reasons of
health, mlitary service, or other good cause.

(2) BEG NNI NG MARCH 1, 2007, EACH LI CENSED FI RM AND SCLE
PRACTI TI ONER THAT PERFORMS ATTEST SERVI CES, | NCLUDI NG AUDI TS,

REVI EW5, AND COWPI LATI ONS THAT ARE RELI ED UPON BY THI RD PARTI ES,
SHALL PARTI Cl PATE I N A PEER REVI EW PROGRAM ESTABLI SHED BY RULE OF
THE DEPARTMENT AND APPROVED BY THE BOARD. AN APPLI CANT FOR RENEWAL
OR RELI CENSURE SHALL SUBM T TO THE DEPARTMENT AT THE TI ME OF
RENEWAL OR RELI CENSURE PROOF OF PEER REVI EW OBTAINED WTHIN THE 3
YEARS | MVEDI ATELY PRECEDI NG THE APPLI CATION. A FI RM OR SOLE

PRACTI TI ONER REQUI RED TO PARTI CI PATE | N A PEER REVI EW PROGRAM UNDER
TH S SUBSECTI ON SHALL NOTI FY THE DEPARTMENT W THI N 30 DAYS AFTER
RECEI PT OF AN ADVERSE REPORT OR SECOND MODI FI ED PEER REVI EW REPORT.
VERBAL TESTI MONY OR DOCUMENTS, OR BOTH, PERTAI NI NG TO A PEER REVI EW
SHALL BE CONSI DERED CONFI DENTI AL AND SHALL BE EXEMPT FROM

DI SCLOSURE TO THE DEPARTMENT, EXCEPT I N THE CASE OF AN ADVERSE OR
SECOND CONSECUTI VE MODI FI ED OPI NI ON.

Sec. 732. (1) Except by witten perm ssion of the client or
the heir, successor, or personal representative of the client to
whom the information pertains, a |licensee, or a person enployed by
a licensee, shall not disclose or divulge and shall not be required
to disclose or divulge information relative to and in connection
wi th an exam nation or audit of, or report on, books, records, or

accounts that the licensee or a person enployed by the |licensee was

S00358' 05 * (H1) LBO



© 00 N o o0 B~ W N PP

N N N N N N NN P P R R R R R R P
N~ o o M WN P O © 0N OO0~ WDN P O

12

enpl oyed to make. Except as otherw se provided in this section, the
i nformati on derived fromor as the result of professional service
rendered by a certified public accountant is confidential and
privil eged.

(2) Subsection (1) does not prohibit —a— ANY OF THE FOLLOW NG

(A) Acertified public accountant, whose professional
conpet ence has been challenged in a court of |law or before an
adm ni strative agency, fromdisclosing information otherw se
confidential and privileged as part of a defense in the court
action or adm nistrative hearing.

(B) —3)—Subseetion{1—does—not—prohibit—the— THE di scl osure
of information required to be disclosed in the course of practice
noni toring programs and ethical investigations conducted by a
licensed certified public accountant. In such cases, the
i nformation di sclosed to another |icensed certified public
accountant in the course of practice nonitoring prograns and
ethical investigations is confidential and privileged to the sane
degree and in the sane manner as provided for in subsection (1).

(© A LICENSEE, OR A PERSON EMPLOYED BY A LI CENSEE, FROM
DI SCLOSI NG | NFORMVATI ON OTHERW SE PRI VI LEGED AND CONFI DENTI AL TO
APPROPRI ATE LAW ENFORCEMENT OR GOVERNMENTAL AGENCI ES WHEN THE
LI CENSEE, OR PERSON EMPLOYED BY THE LI CENSEE, HAS KNOW.EDGE THAT
FORMS A REASONABLE BASI S TO BELI EVE THAT A CLI ENT HAS COW TTED A
VI OLATI ON OF FEDERAL OR STATE LAW OR A LOCAL GOVERNMENTAL
ORDI NANCE.

(3) DOCUMENTS OR RECORDS IN THE POSSESSI ON OF THE DEPARTMENT
PERTAI NI NG TO A REVI EW AN | NVESTI GATI ON, OR DI SCI PLI NARY ACTI ONS
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UNDER THI S ARTI CLE ARE EXEMPT FROM DI SCLOSURE UNDER THE FREEDOM COF
I NFORVATI ON ACT, 1976 PA 442, MCL 15.231 TO 15.246, UNLESS THE
RECORDS OR DOCUMENTS ARE USED FOR ElI THER OR BOTH OF THE FOLLOW NG
PURPCSES:

(A) AS EVIDENCE I N A CONTESTED CASE HELD BY THE DEPARTMENT.

(B) AS A BASI S FOR FORVAL ACTI ON BY THE DEPARTMENT AND UNTI L
THE ACTION IS RESOLVED BY A FI NAL ORDER | SSUED BY THE BQARD.

Sec. 734. (1) A holder of a certificate as a certified public
accountant, a registration, or a license is subject to the
penalties of section 602 for 1 or nore of the follow ng:

(a) Fraud or deceit in obtaining a certificate as a certified
public accountant, a license to practice public accounting, or a
regi stration under this article.

(b) Dishonesty, fraud, or negligence in the practice of public
accounti ng.

(c) Violation of a rule of professional conduct promulgated
under this article.

(d) Conviction of a felony under the aws of this or another
state or the United States or conviction of a crine, an elenent of
which is dishonesty, fraud, or negligence, under the laws of this
or another state or of the United States, including, but not
limted to, the failure to file a personal federal, state, or |oca
i ncome tax return.

(e) Cancellation, revocation, suspension, or refusal to renew
authority to practice as a certified public accountant by anot her
state for a cause other than failure to pay a licensure or other

required fee in that state.
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(f) Suspension or revocation for cause of the right to engage
in the practice of public accounting before a state or federal
agency.

(g) Conduct discreditable to the public accounting profession.

(h) Determ nation of nental inconpetency by a court of |aw.

(1) Aviolation of this article or a rule pronul gated under
this article.

(j) Aviolation of the provisions of section 604.

(k) A violation of professional standards regarding the
i ssuance of reports on financial statenents; 1 or nore kinds of
managenent advi sory, financial advisory, or consulting services;
the preparation of tax returns; or the furnishing of advice on tax
matters.

(2) NOTW THSTANDI NG SECTI ON 602(E), A PERSON THAT VI OLATES
TH S ARTI CLE OR A RULE OR ORDER PROMULGATED OR | SSUED UNDER OR
RELATED TO THI S ARTICLE IS LI ABLE FOR AN ADM NI STRATI VE FI NE
PAYABLE TO THE DEPARTMENT OF NOT MORE THAN $25, 000. 00 PER
VI OLATI ON.

(3) WTHIN 30 DAYS AFTER A FI NAL DETERM NATI ON RENDERED BY A
FEDERAL OR STATE ADM NI STRATI VE AGENCY OR A JUDGVENT OR CONVI CTI ON
| SSUED BY A FEDERAL COURT, A STATE COURT, OR ANY OTHER COURT OF
RECORD, A LI CENSEE OR REQ STRANT SHALL REPORT TO THE DEPARTMENT | N
WRI TI NG OR ELECTRONI CALLY A DETERM NATI ON, ORDER, JUDGVENT, OR
CONVI CTI ON REGARDI NG A VI CLATI ON I N WHI CH DI SHONESTY, FRAUD, OR
NEGLI GENCE | S AN ELEMENT OF THAT DETERM NATI ON, ORDER, JUDGVENT, OR
CONVI CTI ON

Sec. 735. (1) A person who violates section —#23— 723(1)
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THROUGH (4) is guilty of a —wmsdemeanor~— FELONY puni shable by a
fine of not nore than —$5-000-060— $25, 000. 00, or inprisonnent for
not nore than —3—year— 5 YEARS, or both.

(2) THE ATTORNEY GENERAL OR THE PROSECUTI NG ATTORNEY OF A
COUNTY MAY BRI NG AN ACTION IN A COURT OF COVWPETENT JURI SDI CTI ON TO
ENFORCE THI S SECTI ON AND SECTI ON 601.
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