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HOUSE BILL No. 4087

February 1, 2005, Introduced by Rep. Taub and referred to the Committee on Regulatory
Reform.

A bill to regulate insurance, bankruptcy, nortgage,
i nsol vency, assignee's, executor's, admnistrator's, receiver's,
trustee's, renoval, and goi ng-out-of - bbusi ness sal es and sal es of
danmaged goods; to require licenses to conduct those sales; to

provide for the powers and duties of certain |ocal governmenta

officers and entities; to prescribe penalties; and to repeal acts

and parts of acts.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 1. This act shall be known and nmay be cited as the
“liquidation sale licensing act".

Sec. 2. As used in this act:

(a) "County clerk” neans the clerk of a county in this state

where a regul ated sale is conducted.
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(b) "Goi ng-out-of -busi ness sal e" neans a sal e of goods
advertised, presented, or conducted in a manner that indicates or
inplies that the business will cease and discontinue at the
prem ses where the sale is conducted. The termincludes, but is not
limted to, sales commonly known as a "cl osing-out sale",
“liquidation sale", "lost-our-|ease sale", or "forced-to-vacate
sal e".

(c) "Goods" neans all tangi ble personal property except nopney.

(d) "Person" neans an individual, partnership, corporation,
limted liability conmpany, association, or other |egal entity.

(e) "Regul ated sal e" neans an insurance, bankruptcy, nortgage,
i nsol vency, assignee's, executor's, admnistrator's, receiver's,
trustee's, renoval, or going-out-of-business sale of goods or a
sal e of damaged goods.

(f) "Renoval sale" neans a sale of goods adverti sed,
presented, or conducted in a manner that indicates or inplies that
t he business will cease and discontinue at the prem ses where the
sale is conducted and nove to and occupy another |ocation after
di sposal of the goods on hand.

Sec. 3. (1) Subject to subsection (2), a person shall not
conduct a regul ated sale or advertise, represent, or hold out that
a sale of goods is an insurance, bankruptcy, nortgage, insolvency,
assignee's, executor's, admnistrator's, receiver's, trustee's,
removal , or goi ng-out-of-business sale or a sale of danaged goods
wi t hout obtaining a license to conduct that sale fromthe county
cl erk.

(2) The licensing requirenent of this act does not apply to a
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sal e of goods by a person regularly engaged in insurance or sal vage
sal e of goods or a sale of goods by a sheriff, another public or
court officer, or any other person acting under the |icense,
direction, or authority of any court, in the course of his or her
of ficial duties.

Sec. 4. An applicant for a license to conduct a regul ated sale
under this act shall file a witten application with the county
clerk. The application shall include all of the follow ng
i nformati on about the proposed sal e:

(a) The name and street address of the applicant for the
license and, if the applicant is a partnership, corporation,
associ ation, or other legal entity, the nane and the position of
the individual filing the application on behalf of the entity.

(b) The name under which the applicant will conduct the sale,
the street address of the |ocation where the applicant will conduct
the sale, and the type of regulated sale the applicant will
conduct .

(c) The dates and period of tinme during which the applicant
wi Il conduct the sale.

(d) The name and street address of the individual who is in
charge and responsible for the conduct of the sale.

(e) Afull explanation with regard to the condition or
necessity that is the occasion for the sale, including a statenent
of the descriptive name of the sale and the reasons why the nanme is
truthfully descriptive of the type of regulated sale. If the
application is for a license to conduct a goi ng-out - of - busi ness

sale, it shall also contain a statenment that the applicant wll
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di sconti nue business at the prem ses where the applicant is
conducting the sale upon term nation of the sale. If the
application is for a license to conduct a renoval sale, it shal

al so contain a statenent that the applicant will discontinue

busi ness at the prenises where the applicant is conducting the sale
upon termnation of the sale, in addition to the | ocation of the
prem ses to which the applicant is noving the business. If the
application is for a license to conduct a sale of danmaged goods, it
shall also contain a statenent as to the tine, |ocation, and cause
of the damage

(f) Afull, detailed, and conplete inventory of the goods that
will be sold. The inventory shall do all of the follow ng:

(i) Item ze the goods to be sold and contain sufficient
i nformati on concerning each item including any make or brand nane,
toclearly identify it.

(i) List separately any goods that were purchased during the
90-day period preceding the date of the |icense application.

(1it) Show the cost price of each itemin the inventory, the
name and street address of the seller of each itemto the
applicant, the date of purchase of each item by the applicant, the
date of delivery of each itemto the applicant, and the total val ue
of the inventory at cost.

(g) A statement that the applicant will not add goods to the
inventory after the application is nmade or during the sale and that
the inventory does not contain goods received on consignnent.

(h) A copy of each advertisenent to be published in connection

with the sale. Each advertisenent nust display the |icense nunber
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i ssued by the county clerk, the nanme and street address of the
applicant, and the applicant's state sal es tax numnber.

Sec. 5. (1) If a county clerk receives an application
containing all of the information required by this act and the
appropriate license fee, the county clerk nmay issue a license to
the applicant. A license authorizes the applicant to adverti se,
represent, and sell the particular goods described in the inventory
at the tine and place stated in the application, in accordance with
the provisions of this act.

(2) If a county clerk issues a license, it shall issue the
license in duplicate. The license shall show a |icense nunber and
an expiration date.

(3) Alicense issued under this act is valid only for the sale
of the inventoried goods that are the property of the |icensee. The
license shall apply only at the prem ses specified in the
application and may not be transferred or assigned. If a |licensee
i s engaged in business at another |ocation, the |icensee shall not
represent or inply in any advertisenent or offer of goods that
goods available fromthe other |ocation are part of the regul ated
sale or that goods available at the regulated sale are part of the
goods avail able fromthe other |ocation.

(4) Subject to subsection (5), the county clerk shall not
issue a license to a person that neets any of the follow ng:

(a) The applicant is requesting a |license to conduct a
regul ated sale of goods in the nane of another person and the
applicant acquired a right or title to those goods in the 6-nonth

period precedi ng the application
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(b) The applicant is requesting a license to continue a sale
that is in progress under the nane of another person in the nane of
the applicant and the applicant acquired a right or title in the
goods while that sale is in progress.

(c) The applicant is requesting a |license to conduct a
regul ated sale, other than an insurance sale, a salvage sale, or a
sal e of damaged goods, within 1 year after the concl usion of
anot her regul ated sale at the sane | ocation.

(5) Subsection (4) does not apply to a person who has acquired
aright, title, or interest in goods as an heir, devisee, or
| egatee or pursuant to an order or process of a court of conpetent
jurisdiction.

Sec. 6. (1) A person shall conply with any applicable |aw or
judicial process in conducting or advertising a regul ated sal e.

(2) A person shall not conduct or advertise an assignee's or
insolvent sale if there is not a bona fide assignnment for the
benefit of creditors.

Sec. 7. (1) A county clerk shall not issue a license to
conduct a regulated sale that is valid for a period that exceeds 30
days. A licensee nmay conduct a regulated sale only during the
period set forth in the |license.

(2) Alicensee may renew a license not nore than tw ce, and
t he period of each renewal shall not exceed 30 days. A |licensee
shall submit an affidavit of the licensee with the application for
renewal that states that the goods listed in the filed inventory
have not been di sposed of and that no new goods have been or will

be added to the inventory by purchase, acquisition on consignnent,
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or otherwi se. The licensee shall submt the application for renewal
of the license within 13 days before the expiration date of the
license that contains a revised inventory of goods remnaining on
hand at the tinme the application for renewal is nade. The |icensee
shal | prepare and furnish the revised inventory in the sane manner
and formas the original inventory. The county clerk shall not
grant a renewal of a license if any goods have been added to the
stock listed in the inventory since the date of the issuance of the
original |icense.

(3) A fee of $100.00 shall acconpany an application for a
license and for a renewal of a |license.

Sec. 8. (1) The applicant shall post a copy of the application
for a license to conduct a regulated sale, including the inventory
filed with the application and any revised inventory prepared under
section 7(2), in a conspicuous place in the sales roomor place
where the regul ated sale is conducted, but the copy does not have
to show the purchase price of the goods. The applicant shall attach
a duplicate copy of the license to the front door of the prem ses
where the regulated sale is conducted in such a manner that it is
clearly visible fromthe street.

(2) Any advertisenent or announcenent published in connection
with a regul ated sale shall conspicuously show on its face the
nunber of the license and the date of its expiration, the nane and
busi ness address of the applicant, and the applicant's state sales
t ax nunber.

Sec. 9. If an application for a license or renewal under this

act is filed with a county clerk, the county clerk shall note the
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date of the filing on the application, retain the application in
the county clerk's records, and nake an abstract of the facts
contained in the application in a book kept for that purpose. The
county clerk shall maintain an index of the abstract book. Each
abstract shall contain the nane of the person applying for the
license, the type of the proposed regul ated sale, the place where
the licensee is conducting the regul ated sale, the duration of the
regul ated sale, the inventory of the goods to be sold, a genera
statenent of where the goods canme from and a notation of whether a
Iicense was issued or refused. The county clerk shall note the date
the license is granted or refused on the application. An
application and abstract are prim facie evidence of all statenments
contained in the application

Sec. 10. Wthin 10 days after the |l ast day of a regul ated
sale, the applicant shall file in duplicate with the county clerk a
list of all merchandi se sold at the regul ated sale and the prices
received and a detailed list of all nerchandise unsold at the close
of the regulated sale. The county clerk shall forward a copy of the
lists to the departnent of treasury.

Sec. 11. A license to conduct a regulated sale is valid only
for a sale of the goods inventoried and described in the |icense
application and at the tinme and place described in the license. If
any goods described in the application are renoved fromthe place
of sale, those goods shall not be sold at another regul ated sale or
advertised or sold as an insurance, bankruptcy, nortgage,

i nsol vency, assignee's, executor's, admnistrator's, receiver's, or

trustee's stock of goods, a stock of goods being renoved or closed
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out, or a stock of damaged goods.

Sec. 12. A person who intends to conduct a regul ated sale
shal | not acquire any goods for the purpose of selling and
di sposi ng of those goods at the regul ated sale. Any unusua
acqui sition of goods within the 90-day period preceding the |icense
application is presunptive evidence that the acquisition was nade
in contenplation of the regul ated sale and for the purpose of
selling those goods at the regul ated sal e.

Sec. 13. A person conducting a regul ated sale shall not add
any goods to the stock of goods described and inventoried in the
I icense application during the regulated sale or sell any goods
that are not described and inventoried in the application. Each
addi ti on of goods to the stock of goods descri bed and inventoried
in the application and each sal e of goods not inventoried and
described in the application is a separate violation of this act,
and any violation of this section term nates the |license to conduct
the regul ated sal e.

Sec. 14. (1) A person shall not make a fal se statenent in an
application for a license to conduct a regul ated sale. A person who
violates this subsection is guilty of a felony punishable by
i nprisonment for not nore than 5 years.

(2) A person that advertises, represents, or holds out a sale
of goods as an insurance, bankruptcy, nortgage, insolvency,
assignee's, executor's, admnistrator's, receiver's, trustee's,
removal , or goi ng-out-of-business sale, or a sale of goods damaged
by fire, water, snoke, or otherwi se, w thout having first conplied

with this act, is guilty of a m sdeneanor punishable by a fine of
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not nore than $1, 000. 00.

(3) Except as provided in subsections (1) and (2), a person
who violates this act is guilty of a m sdenmeanor puni shable by
i nprisonment for not nore than 93 days or a fine of not nore than
$5, 000. 00, or both.

(4) Wether or not a person has an adequate renedy at |aw, a
person may bring an action to do either or both of the foll ow ng:
(a) ntain a declaratory judgnent that a practice is in

violation of this act.

(b) Enjoin by tenmporary or permanent injunction a person who
is engaging or is about to engage in a practice in violation of
this act.

Enacting section 1. 1961 PA 39, MCL 442.211 to 442.226, is

r epeal ed.
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