HOUSE BILL No. 4089
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HOUSE BILL No. 4089

February 1, 2005, Introduced by Rep. Taub and referred to the Committee on Regulatory
Reform.

A Dbill to amend 1955 PA 224, entitled
"An act to regulate sales at public auction; to provide for the
i ssuing of licenses; and to prescribe penalties for violations of
the provisions of this act,"”
by amendi ng sections 1, 2, 3, 4, 5, 6, 7, 9, and 10 (MCL 446. 51,
446. 52, 446.53, 446.54, 446.55, 446.56, 446.57, 446.59, and 446. 60)
and by addi ng sections la and 5a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. —++—shal—beunlawfulfor—any person—FH+rmor
corporattoen—toe— A PERSON SHALL NOT sell, dispose of, or offer ANY
MERCHANDI SE for sale at public auction —at—any—placeoutsidethe
H-mts—oftany ety or—villageinthe stateof Mehiganh— WTH N THE
LIMTS OF ANY TOAWSHI P IN THI S STATE, or within the limts of any

CITY ORvillage in —the— TH S state —eof Mehiganthathasnot—by
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merchandise— THAT IS NOT A CITY OR VI LLAGE DESCRI BED I N SECTI ON
5(2), unless —sueh— THE person, —firmor—ecorporatioen,— and the
owners of —sueh— THE nmerchandise — if it is not owned by —the
vendors—shal—have st seeured— THAT PERSON, HAS OBTAI NED a

i cense —as—herein—provi-ded— UNDER and —shalH—have— conplied with

theregulations—hereinafter—setforth— TH S ACT.
SEC. 1A. TH S ACT SHALL BE KNOAN AND MAY BE Cl TED AS THE

"PUBLI C AUCTI ON LI CENSI NG ACT".

Sec. 2. —Any—person—Ftirmor—corporation—desiringsuehticense
shal-—at— AT | east 10 days —prioer—to—such— BEFORE A proposed
auction sale, —++H-e— A PERSON SEEKI NG A LI CENSE UNDER THI S ACT
SHALL FILE AN APPLI CATION with the —tewnship— clerk of the

tewnship—wherein—it—i+sproposedtoholdsuech— CTY, VILLAGE, OR
TOWNSH P WVHERE THE PERSON PROPOSES TO HOLD THE auction sale. —ahn

merchandi-se—at—publ-ec—auetion—whieh— THE application shall —state
thefoHowingfacts— | NCLUDE ALL OF THE FOLLOW NG | NFORMATI ON:

(A) THE NAME AND STREET ADDRESS OF THE APPLI CANT AND THE NAME
AND STREET ADDRESS OF 1 OF THE FOLLOW NG, | F APPLI CABLE:

(i) I'F THE APPLI CANT | S A CORPORATION, | TS OFFI CERS AND
DI RECTORS.
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(i) I'F THE APPLI CANT IS AN ASSCCI ATI ON, | TS OFFI CERS AND
DI RECTORS.

(iii) I'F THE APPLI CANT IS A PARTNERSHI P, | TS PARTNERS.

(iv) I'F THE APPLI CANT IS A LIMTED LI ABILITY COVWPANY, ITS
MANAGER OR MANACERS.

(v) IF THE APPLI CANT IS ANY OTHER LEGAL ENTITY, |ITS MANAGER OR
OTHER PERSON DESI GNATED TO CONTROL THE OPERATI ON OF THAT LEGAL

ENTI TY.
(B) —2)— The nane ——+residence—andpostoeffiee— AND STREET
address of the auctioneer who will conduct —sueh— THE auction sal e.

(O —3)— A detailed inventory and description of all —sueh

new— nerchandi se to be offered for sale at —sueh— THE auction and a
val uati on —thereet+— OF THE MERCHANDI SE

(D) 4)— A statenent —as—te— whether —er—not—the— A sale at
THE public auction —shal—be— IS wth or without reservation

Sec. 3. (1) At the time of filing —said-apptcation—andas—a
part—thereof— AN APPLI CATI ON DESCRI BED I N SECTION 2, the applicant

shal | —fte—-and-deposit—withthe townshipclerk—a bond—wth

FURNI SH A SURETY BOND TO THE CI TY, VILLAGE, OR TOMSHI P CLERK

| SSUED BY A SURETY APPROVED BY THE CLERK. THE AMOUNT OF THE SURETY
BOND MUST EQUAL OR EXCEED 2 tines the value of the nerchandi se
proposed to be offered for sale at —sueh— THE aucti on as shown by
the inventory filed. —+unnringte— THE SURETY BOND SHALL RUN TO
THE PEOPLE OF the state of Mchigan and for the use and benefit of
any purchaser of any nmerchandi se at —sweh— THE aucti on who m ght
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have a cause for action of any nature arising fromor out of —sueh
THE auction sal e agai nst the auctioneer or applicant. —the— THE
bond —tebefurther—econditioned—eon— SHALL ALSO COVER t he paynent by

the applicant of all taxes —that—+aybe payable by—or duefrom-
" . M chi , I
subdi-vi-stonthereof—the payrent—of—any— AND fines that —may—be
assessed—by— any court MAY ASSESS agai nst the applicant or
auctioneer for violation of —theprevisiens—of— this act. ——and
I ot . e all : . | it hi

: I : I . I I . I : ded.
however—That—the— THE aggregate liability of the surety for al

satd— taxes, fines, and causes of action shall —A—ne—event— NOT
exceed t he —sumof—sueh— AMOUNT OF THE bond.

(2) I'n —sueh—boend— A SURETY BOND PROVI DED UNDER SUBSECTI ON
(1), the applicant and the surety shall appoint the CITY, VILLAGE,

OR townshi p cl erk —ef—thetownship—in—whichsueh-boendisFiled— AS
t he agent of the applicant and the surety for —the— service of

process. In the event of —sueh— service ——theagent—on—whomsuch
serviece—+s—+rmde— UNDER THI S SUBSECTI ON, THE CI TY, VILLAGE, OR
TOMSH P CLERK WHO | S SERVED shall, within 5 days after the
service, mail by ordinary mail a true copy of the process served
upon him OR HER to each party —foer—whoemhe+s— ON WHOSE BEHALF HE
OR SHE WAS served, addressed to the |ast known address of —sueh
THAT party. Failure to —se— mail —said— THE copy —shall—net-
however— OF A PROCESS UNDER THI' S SUBSECTI ON DCES NOT affect —the
A court's jurisdiction.

(3) —Such—bend— A SURETY BOND PROVI DED UNDER SUBSECTI ON (1)
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shal |l contain the consent of the applicant and surety that the

circuit court of the county —er—thejusticecourt—of the township
wherein— IN WHICH the application and bond is fil ed —shall—have
HAS jurisdiction of all actions —wthinthejurtsdiectionofthe
respeetive—courts— agai nst the applicant or surety ——eor—both:
arising out of —said— THE sal e.

(4) —TFhe— TH S state —ef—M-ehiganh—oer—any— A subdi vision
thereef— OF THI S STATE, or —any— A person —having— THAT HAS a cause
of action agai nst —the— AN applicant arising out of the sale of
suech—new- nerchandi se — may join the applicant and the surety on
such—boend— A SURETY BOND PROVI DED UNDER SUBSECTION (1) in the sane

acti on. —er—ay—inh-such—action—sue—either—suchappticant—orthe
surety—alone—

Sec. 4. At the tine of filing —satd— AN application and SURETY
bond UNDER THI S ACT, the applicant shall pay to the CITY, VILLAGE,
OR township clerk a license fee —nAthe-sumof—$25-00- OF $100. 00
for each day —+t—+s—supposedto—hold-such— THE APPLI CANT PROPCSED
HOLDI NG THE auction sale as shown by the application for —sueh— THE
l'i cense.

Sec. 5. (1) Upon the filing of such application and after the
appHeant—has— SUBJECT TO SUBSECTION (2), | F AN APPLI CANT HAS FI LED
AN APPLI CATI ON UNDER THI S ACT AND fully conplied with —aH—the
provisions—of— this act, the —townaship-boeard—bythe— CITY,

VI LLAGE, OR township clerk — WTH WHOM THE APPLI CATI ON WAS FI LED
shall issue to the applicant a |icense authorizing the holding of
sueh— THE auction sale as proposed in —satd— THE application. —Sueh
THE |i cense —shall—nret—be— IS NOT transferable — and —shal—be
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ISvalid only in the CTY, VILLAGE, OR township where issued. —

I L | Liel " ) I

i i : he L . F | I  on.
(2) IF ACITY OR VILLAGE HAS ENACTED AN ORDI NANCE PROVI DI NG

FOR THE LI CENSI NG OF SALES BY AUCTI ON AND THE ORDI NANCE PROVI DES
THE SAME OR MORE RESTRI CTlI VE REQUI REMENTS FOR THE REGULATI ON OF
PUBLI C AUCTI ONS THAN THI'S ACT, A LICENSE | SSUED UNDER THI' S ACT IS
NOT VALID IN THAT CITY OR VI LLAGE.

SEC. 5A. (1) THE APPLI CANT SHALL POST A COPY OF THE
APPLI CATI ON FOR A LI CENSE TO CONDUCT A SALE UNDER THI S ACT,

I NCLUDI NG THE | NVENTORY FI LED WTH THE APPLI CATION, IN A

CONSPI CUQUS PLACE IN THE SALES ROOM OR PLACE WHERE THE SALE | S
CONDUCTED, BUT THE COPY DCES NOT NEED TO SHOW THE PURCHASE PRI CE OF
THE GOODS. THE APPLI CANT SHALL ATTACH A DUPLI CATE COPY OF THE

LI CENSE TO THE FRONT DOOR OF THE PREM SES WHERE THE SALE 1S
CONDUCTED I'N SUCH A MANNER THAT IT IS CLEARLY VI SI BLE FROM THE
STREET.

(2) ANY ADVERTI SEMENT OR ANNOUNCEMENT PUBLI SHED | N CONNECTI ON
WTH A SALE SHALL CONSPI CUOUSLY SHOW ON | TS FACE THE LI CENSE NUMBER
AND THE DATE OF I TS EXPI RATI ON, THE NAME AND BUSI NESS ADDRESS OF
THE APPLI CANT, AND THE APPLI CANT' S STATE SALES TAX NUMBER.

Sec. 6. Wthin 10 days after the | ast day of —said— AN auction
SUBJECT TO THI S ACT, the applicant shall file in duplicate with the
CITY, VILLAGE, OR townshi p —beard— CLERK a —H-sting— LI ST of al
mer chandi se sold at —sueh— THE auction and the prices received

therefor—together—wth— AND a detail ed —nAventery— LI ST of all
mer chandi se unsold at the close of —sueh— THE aucti on. —sale— The
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CITY, VILLAGE, OR township clerk shall —Frrediatelyafter

recebving—sueh—tHstingofsales— forward a copy —thereef— OF THE
LI STS to the departnent of —revenrde— TREASURY

Sec. 7. "New werchandise" as used in this act shall mean altb
mrer-chandi-senot—previoustysoldatretatl—"Auction—sale"—as— AS
used in this act, —shalH—nean—the— "AUCTI ON SALE" MEANS offering
for sale or selling —ef— personal property to the highest bidder
or offering for sale or selling —ef— personal property at a high
price and then offering the—samre— THAT PROPERTY at successive
| ower prices until a buyer is secured.

Sec. 9. The provisions of this act shall not extend to the
TH' S ACT DOES NOT APPLY TO ANY OF THE FOLLOW NG

(A) A sale at public auction of livestock, farm machinery, —er
farm produce, OR used honestead goods or other itens commonly sold
at farmor honestead sal es. ——erto—-auction—sales by itndividuals
of new

(B) AN AUCTI ON SALE BY AN | NDI VI DUAL OF nerchandi se ——which
was—assessed— FOR PAYMENT OF personal property —tax—+nathe— TAXES
OF TH S state —efMehigan— or —+s— OF replacenent stock of
mer chandi se i nventory —whi-ch—was—assessed— FOR PAYMENT OF persona
property —tax— TAXES in the county —+nA-which— WHERE the sale is —te

regutred—by—+taw— PROPOSED. The owner of —the— personal property

speetiied+nthis——seetion— DESCRIBED IN TH S SUBDI VI SI ON nmay
furnish the person —er—persens— conducting the public auction with

a statenent that the PROCEEDS OF THE SALE OF THE property —set
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forth— LISTED in the statenent —-has—been—assessedas— ARE FOR
PAYMENT OF personal property —+nA-the— TAXES OF TH S state, —eof

that—hasbeenr—assessed,— and the possessi on of —sueh—-a— THAT
st at enent —shall—absoelve— RELI EVES t he person —er—persons—to—whom
H—s—given— CONDUCTI NG THE AUCTI ON from —aH— ANY liability under
the—provistons—of— this act.

(C AN AUCTION SALE I N A MORTGAGE FORECLOSURE OR A SALE MADE
PURSUANT TO COURT ORDER I N A FORECLOSURE PROCEEDI NG

(D) A REGULARLY SCHEDULED AUCTI ON SALE OF MOTOR VEHI CLES HELD

AT A PERMANENT LOCATI ON AND CONDUCTED BY AN AUCTI ONEER WHO HAS
COWPLI ED W TH SECTIONS 26 TO 35 OF 1846 RS 21, MCL 446.26 TO
446. 35.

Sec. 10. (1) Any person, firmor corporation found to be in
vi-olatien—oef— A PERSON WHO VI OLATES this act —-shall—be— 1S guilty
of a m sdeneanor —and—+mybepunishedby—afinenottoexceed
$100-00—6r— PUNI SHABLE by i nprisonnment —nAtheecountyjail—not—te

exceed—90—days,—or—bybothfine—andinmprisonrent— FOR NOT MORE THAN
93 DAYS OR A FINE OF NOT MORE THAN $10, 000. 00, OR BOTH.

(2) WHETHER THE PERSON SEEKS DAMAGES OR HAS AN ADEQUATE REMEDY
AT LAW OR WHETHER THE ATTORNEY GENERAL OR A PROSECUTI NG ATTORNEY
TAKES ACTI ON UNDER SUBSECTI ON (1), A PERSON MAY BRI NG AN ACTION TO
DO ANY OF THE FOLLOW NG

(A) OBTAIN A DECLARATORY JUDGVENT THAT A PRACTICE IS IN
VI OLATION OF THI S ACT.

(B) ENJO N BY TEMPORARY OR PERMANENT | NJUNCTI ON A PERSON WHO
'S ENGAG NG OR IS ABOQUT TO ENGAGE I N A PRACTICE IN VI OLATI ON OF
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THI S ACT.

(3) A PERSON WHO SUFFERS LOSS AS A RESULT OF A VI OLATI ON OF
THI'S ACT MAY BRI NG AN | NDI VI DUAL OR A CLASS ACTI ON TO RECOVER
ACTUAL DAMAGES OR $250. 00, WHI CHEVER | S GREATER, FOR EACH DAY THE
VI OLATI ON OCCURS, AND REASONABLE ATTORNEY FEES.
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